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THE VETERAN SEEKS A MOUTHPIECE AT HOME 


By JAMES W. PUTNAM 


of the Emporia, Kansas, Bar and Former Member of 
the Kansas House of Representatives 


Epiror’s Notre — This article was written by Major James W. Putnam (T. C.) 
who entered the army as a private in July, 1942, and who served nearly two years as 
Public Relations Officer of the United States Army Transportation Corps in the European 
Theatre of Operations. 


“SHUT UP! ... There is a certain Blabbermouth that keeps shooting 
off his mouth about England this — and Russia that — and China, etc. 
He doesn’t seem to realize that is exactly what Hitler wants. Please print 
this so I can show it to him — maybe he will SHUT UP.” Stars & Stripes, 
European Theatre GI Mouthpiece, printed it as the lead article of its daily 
“B-Bag”, the world’s best known “Letter to the Editor” department. 
Blabbermouth probably didn’t SHUT UP, but he became publicly aware 
that there was another point of view. 

Wrote another soldier to the B-Bag immediately after the non-frater- 
nization rule was promulgated “ . . . notwithstanding I recently met a 
German girl. I love her. Someday I intend to marry her.” To his lone voice 
others were added. And to that small minority a huge cross section of ordi- 
nary uniformed Americans spoke out on such “rights” as to give candy 
and gum to German kids and to pilot them through heavy traffic. The re- 
pe was inevitable. Non-fraternization became a joke, was quickly re- 
pealed. 

By V-J Day the European Theatre was restless. Before the Pacific 
Theatres had fully digested their hard-earned peace and long before the 
War Department was besieged with inquiries on redeployment, the Gls in 
Europe were bombarding their B-Bag with letters on the entire “going 
home” program. With censorship lifted, all bars were down. Never before 
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was a military operation so closely scrutinized. Over 3,000,000 pairs of 
homesick eyes watched every move and every error was publicly aired in 
the B-Bag. The “brass” lifted their eye-brows publicly, swore privately, 
but left no stones unturned in taking corrective action. 

Just as important was the B-Bag’s role in the realm of individual 
rights, in those cases where the soldier’s privileges had been placed in jeop- 
ardy, e. g. emergency furloughs stymied by red tape, excessive fines, un- 
warranted disciplinary action, unjust guardhouse treatment, etc. When 
his duly commissioned representatives up the channel of command failed 
to respond to his entreaties, another channel, far far speedier than the In- 
spector General, the B-Bag, was open. Curiously, it worked. In such in- 
stances the policy of the Stars & Stripes was to delete the complainant’s 
name and submit the letter by mail to the soldier’s Commanding Officer 
inviting comment. This was fair though the CO was thus “put on the 
spot.” As was to be expected, the soldier was wrong at times but more 
often the CO admitted guilt, insured corrective action immediately. 
In other instances the observant reader concluded that all parties were 
in error. 

Thus developed a most unusual, unofficial manner of rectifying er- 
rors and maintaining justice. As one readily observes, the effect on all unit 
commanders was tremendous. A Colonel once ordered his men to come to 
him — never to write the B-Bag. Well-meaning though his motives may 
have been, the Colonel was “‘put in his place” by a higher commander and 
the order was annulled. Why did such an unofficial system prosper in an 
organization as channellized and pyramidically set up as the Army? Why? 
Principally because of the Kansas-reared General of the Army, Dwight 
Eisenhower. 

It was Eisenhower’s decree that the Stars & Stripes was to be free, 
was to be the soldier’s mouthpiece. That was known in all military circles. 
And it was also well-known that the General had a daily habit of reading 
the B-Bag every morning. Thus corrective action was possible from the 
very top. No greater incentive was needed to keep the house in order and 
once a mistake was made, to correct at once and avoid future pitfalls. 

Not always was there a personal or unit abuse at hand, nor a cause to 
espouse. Ofttimes it was simply blowing off steam or calling attention to a 
humorous anecdote. As was to be expected the sharpest criticism was 
leveled at the “brass”, individually and collectively, including such items 
as improper personal use of transportation, “hogging” entertainment 
celebrities, grabbing a lion’s share of the liquor ration, etc. The column 
was not barred to officers, however. They, too, were quick to voice oppo- 
sition to current evils or bring the army to task for its policies. GI’s only 
smiled when one Colonel charged that the $17.00 gift given monthly to 
each soldier in France violated the Constitution as a gift from a foreign 
government paid to citizens on the payroll of the United States. While 
most letters were critical, some were commendatory with a pat on the 
back for a deserving CO, efficient hospital staff, or speedy redeployment 
camp. ' 
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Since each letter had to be signed with an ASN (army serial num- 
ber), organization and APO given and since it was known that a con- 
scientious effort was made to answer or procure comment, there was little 
opportunity for “planted” or solicited communications. Instead of or- 
ganizing letter-writing campaigns, the leaders resorted to “group” letters. 
Upwards of 900 soldiers signed a single epistle. In one instance the entire 
editorial staff of the Stars & Stripes wrote a letter to itself. 

The influence of the B-Bag in Europe on over 3,000,000 Americans 
was tremendous. Its effect on their ideas and attitudes of ways and means 
of getting results are most obvious. They may be resolved into three cate- 
gories: 

1. That every soldier regardless of rank, color or creed had an unfettered privilege 

to express himself pec 5 

2. That his expression would come to the attention of the people empowered to do 

something about it. 

3. That, once it reached the proper eyes, something was done about it. 


By August 20th of last year, the first million soldiers had left Europe. 
Less than three months later another million had departed. The third mil- 
lion is now well under way. These millions, like their brethren from other 
Theatres, have returned home scattering to every nook and corner of the 
United States. Every community segment, rural or metropolitan, has its 
veterans. They return to civvies without a B-Bag to voice their views. Does 
this mean that they, individually or collectively, will remain silent? A 
negative answer is the most reasonable. Those who have sought action and 
got it, try again, reassured, with a degree of optimism and determination. 
But to whom will the veteran turn, what are his media for communicat- 
ing ideas, opinions, criticisms, what will become his channel for redress 
of grievances, what will take the place of his overseas B-Bag? 

In place of the one, there will be many civilian “B-Bags” including 
the following: (1) Veterans Organizations; (2) Political Parties; (3) 
Public Press and Radio; (4) Community Clubs and Forums; (5) Trade 
Unions and Professional Associations; (6) Church Societies and College 
Groups; and (7) Personal contacts. 


1. Veterans’ Organizations: The most natural channel will be the 
veterans’ groups because of their exclusive membership. Best known of 
these are of course the American Legion and the Veterans of Foreign Wars. 
Whether a third powerful organization with an even more exclusive mem- 
bership, veterans of World War II only, rises to compete with these two 
will depend largely on their future programs and policies, their leader- 
ship concessions to young blood, their avoidance of open rifts, their ability 
to weld together widely divergent sectional, racial, religious and economic 
groups and the manner in which presently-organized new organizations, 
still quite small, organize and expand their programs. Leaders of these 
latter groups will need something of a crusade or an overt act of neglect or 
discrimination if they are to draw within their nets any large portion of 
the millions of veterans now busy with plans they have been contemplating 
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for themselves for several years. The obvious tendency of the great ma- 
jority will be to gradually drift into the nationally-known organization 
with a local club-house in the next block. However, it is not unlikely that, 
given the opportunity, the excuse, or the cause, the leaders of existing or 
future World War II groups will seriously consider the desirability of one 
strong World War II organization. 


2. Political Parties: Political parties have long been aware of the 
power of returning veterans. After every war the veterans have been 
quick to try their strength and consolidate public opinion behind their is- 
sues and candidates. There is no reason to believe that the veterans of 
World War II will be an exception to this rule. On the contrary, fully 
cognizant that there is strength in numbers and that their numbers plus 
their families form the greatest potential power house in American his- 
tory, they may seek to magnify the rule. There is no reason to believe fur- 
ther that the vets will turn their attention to other than the two pre- 
dominant parties. Those interested in politics will start at the bottom call- 
ing on their local party leaders to see “chow the land lies”. While a third 
party is unlikely, pressure blocs within the existing parties is highly proba- 
ble. Since the parties will be desirous of capitalizing on the vast veteran 
vote, the influence of these blocs will be tremendous. The vets dominating 
this influence will approach their chosen party with ranges of interest far 
greater than before the war, with judgment seasoned by long service in 
uniform which has given them opportunity to think and plan, and witha 
desire for action. 


3. Public Press and Radio: Having had newspapers and radio sta- 
_ tions of their own, catering to their own tastes and opinions, having been 
influenced by the prestige, power and color of such war correspondents 
as Ernie Pyle, Hal Boyle, Don Whitehead and hundreds of fellow news- 
men, and having been subjected to a strong army public relations pro- 
gram, the returning veteran will not overlook the most immediate and 
powerful media available on the home front. He knows there is a market 
for his wares properly written and suitably presented. The army has 
trained thousands of cub reporters and eliminated the mystery of radio. 


4. Community Clubs and Forums: Wherever the community 
opens its meetings to discussion; the veteran will rise. For years he has had 
and made good use of his unbridled opportunities to say what he thinks, 
why, and what ought to be done. The bull session of the army camp, the 
discussion hour of the orientation period (another Eisenhower-backed 
practice in the European Theatre), with the language a bit softened, will 
quickly find its counterpart at home. In this category will be the Chamber 
. Commerce, the civic clubs, Y societies, civic improvement and special 

orums. 


5. Trade Unions and Professional Associations: The emergence 
of the labor unions to new spotlights will offer golden opportunities to 
their veteran membership to speak its word. The NMU (National Mari- 
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time Union) looked to the future when it threatened the strike of last De- 
cember 1 to coerce the War Department into allotting more shipping for 
homesick GIs. When the strike was later called for one day as a mere 
demonstration, the shipping crisis had passed, but this gesture was not 
overlooked by soldiers, union and non-union, encamped about Havre 
during bleak November weather. Whether the influence of returning un- 
jonists will have a moderating or intensifying influence on their respective 
union groups it is now too early to speculate. Likewise the attitude of 
anti-union soldiers who occasionally told the B-Bag what they thought of 
“strikers” generally. So, too, feeling that they have “lost” some years in 
their chosen careers, professional vets will look for and expect sympathic 
treatment in their associations and will grasp every opportunity to im- 
prove, guide, and influence the legislation, rules, and practices which will 
aid or harm their wherewithal to live. 


6. Church Societies and College Groups: Into all religious groups; 
Protestant, Catholic and Jewish, the veteran will walk with his family. 
To many veterans these groups will serve as more satisfactory organs of 
expression than the more public media. 

While the resulting influence will no doubt be conservative, it may 
by no means be insignificant. So, too, will the returning college student 
quickly seize the opportunity for participation in campus organizations. 
Here, with an understandable distaste for horseplay and frat fun, he is 
likely to be alert for ways and means of expanding the campus horizon 
and of adjusting the educational pattern and processes to his beliefs, sea- 
soned by uniform service. 


7. Personal Contact: Since the soldier has his ideas on the futility 
of the orthodox channels, knows all the symptoms of buck-passing and has 
learned that “‘there’s always a guy named Joe”, he considers himself just a 
bit wiser, as he dons civvies, in handling his own problems and the causes he 
espouses. The army is a hard taskmaster. No soldier has been immune from 
kind words, affectionate phrases, and meaningless encomiums as well as 
traditional “‘brush-offs”, threats, “stay in your place” nods, excuses — 
instead of the desired ends. In the infallible trial and error method he has 
painstakingly learned that most conditions and situations are good or bad, 
right or wrong because they are so made, that they can be changed, and 
that ultimately that change is the prerogative of one man. To date the 
“guy named Joe” has usually been the company commander, sometimes 
the five-star Commander. Now overnight it becomes the mayor, police 
judge, plant owner or manager, union leader, legislator or Congressman, 
or even the President. The war has seemingly brought the average soldier, 
now the average veteran, into more intimate contact with those who handle 
his future destiny. The word, “‘public servant” has a real meaning to 
him. These “public servants” are in reality public servants and therefore 
bis servants. Thus, he is apt to be more than willing to “skip a few chan- 
els” and to overlook a few traditions to speak into the right ear at the 
right time with the right support. 
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More important than the media and channels of expression are the 
aims and objectives of the veterans. On this score one man’s opinion is 
quite as good as another’s. Approach the average World War II combatant 
and ask him. His answer will be no more definite than those given to that 
oft-asked question months ago, ‘“‘What are you fighting for?” There are 
exceptions. These exceptions will become the leaders. They will crystallize 
opinion and set the pace. They will not be of one pattern. It is evident 
already that there will be the reformer, the reactionary, the liberal, the 
axe-grinder, the ward heeler, the disillusioned, and the idealist. It is pos- 
sible, then, to speculate as to what the veterans, regardless of the specific 
leadership they have at a given moment, will seek. Certainly, the following 
three objectives: 

1. The best (not just good) care and treatment of their fellow soldiers who have 

been injured, physically or mentally. 

2. Full “apes ape in international affairs. It would be ridiculous to generalize 
on what turn or trend this aim will take, but at least the veteran is reconciled 
to the necessity for his nation to participate fully. 

. Full employment at wages which will guarantee the necessities of life. Here 
again it would be laughable at this early date to speculate on the pathways which 
will bring this about, but the veteran, either with a family or anticipating one, is 
already security conscious. 

Once you depart from the Big Three you enter the realm of contro- 
versial issues with no clear-cut dominant majority on either side: peace- 
time conscription, bonus, the multiplicity of problems centering about 
the unions, racial questions, social securities. Life in khaki has influenced 
viewpoints on all of these and brought about an acute awareness of count- 
less others. In some cases the war experience has changed views entirely, but 
more often not. 

Thus, it is to be expected that toward international affairs the veteran 
will have a much more broadened viewpoint since his horizon has been 
vastly enlarged; toward domestic problems he is apt to be narrow until 
fully acclimated for his life has been wholly removed for a considerable 
period of time, but once his “feet are on the ground” this narrowness or 
indifference is likely to resolve itself into demands for quick action; toward 
himself there will remain the self-sufficient attitude of “I can take care of 
myself,” — but only until the shoe starts to pinch. 

Potentially powerful and fully aware of it, the veteran returns witha 
mind of his own. He knows the media to utilize and the channels to follow 
in making the most advantageous use of such power. The Army has neither 
crushed his spirit nor made him a creature of parrot conformity. Whether 
his vast powers will be exercised and, if exercised, make a better com- 
munity, state, nation, and family of nations, for himself and his fellow- 
men, rests solely upon his shoulders. That, too, he understands. 
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VETERANS PLACEMENT COMMITTEE 


As members of the Bar Association of the State of Kansas, individually 
and collectively, we have, during all of the war years, done our best to give 
every possible service to men of the armed forces, and particularly, those 
of our own profession who went to war before they started their legal 
careers or who interrupted their practice to serve our country in time of 
need. Now these lawyers are returning from the service and in large num- 
bers. Most of these men coming back to civilian life are looking forward to 
establishing themselves in the practice of the law. Many of those who did 
not have a practice established are seeking locations where they may “hang 
out their shingles,” and begin their life work. Some have decided not to 
return to the cities and towns where they practiced before entering the 
service. 

In the beginning of the present year, in our State Bar Association, a 
committee designated as the “Lawyers-Veterans Placement Committee” 
was established. It is the duty of this committee to be of assistance to these 
veteran lawyers returning to civilian life. The members of this committee 


are as follows: 
LaRue Royce, Salina, Chairman 


E. C. Flood, Hays 

Matt Guilfoyle, Abilene 

Lester Goodell, Topeka 

Paul J. Wall, Wichita 

Don Martindell, Hutchinson 
Don J. Stewart, Independence 
Thomas H. Finigan, Kansas City 


This committee is willing and anxious to help returning lawyers in 
every way possible. Obviously, it cannot know of all of the opportunities 
and openings where these men may locate for practice. Each of us as 
members of the Kansas Bar can continue our service to the veteran by 
keeping in mind the need of the returning lawyer so that he may establish 
himself as quickly as possible. We will be helping the committee and the 
veteran if, whenever we learn of an opening, we advise the chairman of 
the committee or one or more of the members thereof. 

If you now know of an opening for some veteran or hereafter learn 
of one, the Veterans Placement Committee will be glad to have you pass 
on the information so that the committee may be of the greatest possible 
service to these men. 

This Veterans Placement Committee provides a means for the clear- 
ing of information concerning possible locations for the lawyer veterans 
of World War II. Likewise, it should serve as a place for the veterans to 
establish contact and submit information which would enable the com- 
mittee to be of service to them in this respect. Both the returning veteran 
and the established member of the bar should report without delay to 
this committee all the information currently needed to make this place- 
ment service function effectively. 
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THE CITIZEN AS A JUROR 


By JoHN H. FLANIGAN* 


Epitor’s Notre — Reprinted from the Journal of the American Judicature Society 
of December, 1945 (Vol. 29, No. 4), page 99, upon the suggestion of Mr. Robert 
M. Clark of the Topeka, Kansas, Bar. 


1AM A JUROR. 


I am a seeker after truth. 

I must listen carefully and with concentration to all the evidence. 

I must heed and follow the instructions of the Court. 

I must respectfully and attentively follow the arguments of the law- 
yers, dispassionately seeking to find and follow the silver thread of truth 
through their conflicting assertions. 

I must lay aside all bias and prejudice. 

I must be led by my intelligence and not by my emotions. 

I must respect the opinions of my fellow jurors, as they must respect 
mine, and in a spirit of tolerance and understanding must endeavor to 
bring the deliberations of the whole jury to agreement upon a verdict;— 
but 

I must never assent to a verdict which violates the instructions of the 
Court or which finds as a fact that which under the evidence and in my 
conscience, I believe to be untrue. 

In fine, I must apply the Golden Rule by putting myself impartially 
in the place of the plaintiff and of the defendant, remembering that 
although I am a juror today passing upon the rights of others, tomorrow 
I may be a litigant whose rights other jurors shall pass upon. 

My verdict must do justice, for what is just is “true and righteous 
altogether”; and when my term of jury service is ended, I must leave it 


with my citizenship unsullied and my conscience clear. 


Prize-winning essay in ~~ 1944-45 contest of the Committee on American Citizenship of 
the pti ay Bar ‘ ssociation 


+ aa + 


The Bar Association fiscal year corresponds to the calendar year. The 
annual membership fees are as follows: 


First year after admission to the bar . . . . ..... + « $1.50 
Second year after admission to the bar. . . . . .... =. . 3.00 
Third year after admission to the bar . . . . . . «. .. . « 4,00 
Each year after the third year . . . ; ee a tig ee 


Each paid-up member is furnished with a copy of each quarterly issue 
of the Bar Journal without additional charge. Law school students of the 
University of Kansas and Washburn University may become student associate 
members, the fee for which is $1.50 per year, which entitles them to copies 
of the Bar Journals. 
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EXEMPTION AND ASSESSMENT 
OF REAL ESTATE 
INCLUDING MINERAL RESERVES 


By T. M. STRATTON 


of the Osage County, Kansas, Bar and Assistant Attorney for the 
State Commission of Revenue and Taxation 


Since 1946 is the year of assessment prescribed by G. S. 1935, Sec. 
79-402, all real estate is to be assessed and valued this year. This article 
only pertains to a few phases of taxation as to real estate. The first part 
points out the real estate exemption statutes and supreme court decisions. 
The second section deals with most of the assessment and valuation statutes 
on real estate; the rules for valuation of property and the landowners 
remedies for excessive assessment. The last section pertains to mineral 
reserves, what they are, how assessed, and the different estates that may be 
created in them, together with their distinction from royalties or leases 
which are personal property.* 


EXEMPT PROPERTY 


The provision in the Kansas Constitution for the exemption of real 


estate from taxation is found in Article 11, Section 1, which is: 


“All property used exclusively for state, county, municipal, literary, educational, 
scientific, religious, benevolent and charitable purposes . . . shall be exempt from 
taxation.” 


Taxation is the rule and exemption the exception; anyone claiming 
exemption must bring himself clearly within the terms and provisions of 
the law creating it and exemption provisions must be strictly construed 
against the claimant for exemption. (Palmer v. Commission of Revenue 
and Taxation, 156 Kan. 690.) See First National Bank v. Lovitt, 158 Kan. 
535; Lawrence Business College v. Douglas County, 117 Kan. 436. 

On the definition of the words “benevolent” and “charitable” as used 
in the Constitution, we find the case of Mason v. Zimmerman, 81 Kan. 
799, 807, defining them: 


“Charity is a gift to promote the welfare of others in need, and the term ‘charitable’ 
as used in such constitutional and statutory provisions, means intended for charity, 
and the word ‘benevolent’ as used therein, is entirely synonymous with ‘charitable.’ ” 


This case also points out there should be a strict construction to this 
constitutional provision exempting property used exclusively for benevo- 
lent and charitable purposes and the exemption only applies to such prop- 
erty as is used directly and immediately in dispensing charity. 

The constitutional exemption was early recognized to be inapplicable 


to the liability for special assessments by a municipality or charitable 


ua. TO anyone desiring to make a further study on assessment of all property the reading of 
Assessors’ Manual 1945,” prepared by Clarence Smith, Chief of the A Valorem Division, 
State Commission of Revenue and Taxation, is recommended. 
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institution. Commissioners of Franklin County v. City of Ottawa, 49 
Kan. 747, 756, states: 


“While such property is exempt under Par. 1, Article 11 of the Constitution it is 
not exempt from a special assessment or taxes for the improvement of streets or 
sidewalks.” 


and at page 757, it is stated: 


“Such rule, it seems to us, will be beneficial to all concerned, will work no hardship 
upon anyone, and permit the streets and sidewalks around public grounds to be 
improved and repaired as the statute prescribes and in an equitable manner.” 


and City of Wichita v. Board of Education, 92 Kan. 967, at page 970, 
points out: 
“The title to church property and that owned by literary, scientific and benevolent 


societies is usually held in the same manner, but the property is not exempt from 
such assessment.” 


The liability for payment of special assessments is based on owner- 

ship as is decided in Jefferson County v. Oskaloosa, 80 Kan. 587, 590: 
“For the purposes of this case we may say that as the county has the legal title to 
and the possession of the park, and, as its right to continue in possession in the 
future is not drawn in question, it has such an ownership in the block as to give 
the city a right to make the special assessment against it for the improvement to the 
abutting streets.” 


The case of Commissioners of Franklin County v. City of Ottawa, 
supra, also points out that where the claim for such improvement is dis- 
allowed a judgment will be had and paid as other judgments. 

See Hines v. City of Leavenworth, 3 Kan. 186; Commissioners of 
Ottawa County v. Nelson, 19 Kan. 234. 

There are a number of statutes exempting property from taxation. 
These are too numerous and long to set out in this paper. These exemptions 
may be found in Section 79-201 to 79-206, G. S. 1935, and statutes therein 
referred to. Also, see 1943 Supp., 79-202 and Chapter 374, 1945 Session 
Laws. 

On the legislative limitations to the exemption of property from tax- 
ation, the following excerpts from Kansas cases clearly define such powers. 
City of Harper v. Fink, 148 Kan. 278, 280, 80 P. 2d 1080, points out: 

“But it has been repeatedly held that while the constitution provides that certain 


property shall be exempt from taxation, the legislature may provide for other 
exemptions.” (See cases herein cited.) 


Also the one claiming the exemption must bring himself clearly 
within the terms of the provision but the exemption must have a public 
purpose and be designed to promote the public welfare. (Alpha Tau 
Omega v. Douglas County, 136 Kan. 676.) Sumner County v. Welling- 
ton, 66 Kan. 590, 593, 72 Pac. 216 states: 

“Certain exemptions are therein prescribed which the legislature cannot ignore; but 


it does not forbid the exercise of the inherent power of the legislature to exempt 
property from taxation when in its judgment it may conduce to the public welfare.” 
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And Gunkle v. Killingsworth, 118 Kan. 154, 157, has this to say: 


“In the absence of constitutional limitations express or implied, the legislature has 
full power to grant exemptions from taxation, within the scope of legislative power, 
the legislature itself is the judge of what exemptions are in the public interest and 
will conduce to the public welfare. The public has a deep interest in agricultural 
prosperity.” 

The constitutional and statutory provisions for exemption of prop- 
erty from taxation refers to property of educational or charitable institu- 
tions of Kansas and not those of another state. In the case of Marsh Foun- 
dation v. Railway Co., 116 Kan. 175, the testator left property in trust 
for a home and school for residents of a certain section of Ohio. Our court 
at page 179 had this to say: 

“Taxes must be raised for the support and conduct of the government. Exemption 
to charitable, educational and religious organizations is bottomed pee the fact that 
they render service to the state for which reason they are relieved of certain burdens 
of taxation. The effect of an exemption is equivalent to an appropriation. It cannot 
be said to have been the intent of the legislature to make appropriations for the 
benefit of foreign charities which, at best, have a remote chance only of benefitting 
the citizens of this state.” 


On the question of exempting a water works plant located in Kansas 
and owned by a municipality of Missouri, State v. Holcomb, 85 Kan. 178, 
at page 187, states: 
“And so it may be said here that when a city of the State of Missouri comes into 
Kansas, it comes as a private party and brings with it none of the prerogatives of 
sovereignty. The general rule is that all property, not expressly exempted, is tax- 
able, and the fact that the state does not tax itself and its municipalities to obtain 
revenue for iself is no reason why a foreign municipality, who is here in the — 
of a private proprietor and whose property receives protection from the state, should 
contribute nothing toward that protection or should escape paying the taxes imposed 
upon the owners of the property.” 


However, G. S. 1935, Sec. 79-205 was subsequently passed by the 
legislature exempting such waterworks from taxation. 

This case at page 184 also points out: 

“Again provisions giving immunity from taxation are to be strictly construed, and 
anyone claiming that he should escape his share of the public burden must show a 
clear and express constitutional or statutory exemption. The exemption will not 
be sustained unless it is given by constitution or statute in clear and unambiguous 
language and appears to be indisputably within the legislative intent. (Washburn 
College vs. Commissioners of Shawnee County, 8 Kansas 344; Ottawa University 
vs. Commissioners of Franklin County, 48 Kansas 460; State vs. Holcomb, 81 
Kansas 879.)” 


Also see Masonic Temple v. Rhodes, 132 Kan. 646; Warren v. Fink, 
146 Kan. 716; Clinton v. State Tax Commission, 146 Kan. 407; State 
Tax Commission v. Board of Education, 146 Kan. 422; Nuns of St. 
Dominic v. Younkin, 118 Kan. 554, 557. 

The test of exemption is the use and not the quantity. G. S. 79-201 
exempts ten acres used exclusively for the accommodation of schools and 
churches. Ottawa University used thirty-two acres and the question of 
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taxability of the remaining twenty-two acres arose in the case of Ottawa 

University v. Stratton, 85 Kan. 246. The court there said: 
“The constitution did not leave it to the legislature to say how much property used 
exclusively for educational ones 7 a single institution shall be exempt. The 
people in constituent assembly decided that question for themselves and ordained 
that, no matter who the owner may be, or what the kind or quantity of property 
may be, all property used exclusively for educational purposes shall be exempt from 
taxation.” p. 248. 


Also, see Washburn College v. County of Shawnee, 8 Kan. 344; Vail v. 
Beach, 10 Kan. 214; St. Marys College v. Crowl, 10 Kan. 442; Stahl v. 
Educational Association, 54 Kan. 542; Masonic Home v. Sedgwick 
County, 81 Kan. 859. 

R. S. Section 79-203, now repealed, exempted all property not 
exceeding one half acre in extent used exclusively by any college or uni- 
versity society as a literary hall or as a dormitory. The constitutionality 
of this exemption arose in Alpha Tau Omega v. Douglas County, supra, 
and our court at page 686 had this to say: 

“We cannot shut our eyes to the fact that in the college and university towns of 
the state there has come into being two classes of boarding houses — one that pays 
taxes and one that does not. We cannot shut our eyes to the fact that the class that 
does not pay taxes has become large enough to constitute an ae portion of 
the property of the city. It receives all the benefits from the facilities maintained 
in the city by taxes on the remaining property. We hold that this is not a beneficial 


or public purpose, nor does it promote the general welfare. The act therefore, vio- 
P purpo: iB g 


lates Section 1, Article 11, of the constitution, and is void.” 


However, in Griswold v. Quinn, 97 Kan. 611, the question arose as to 
the exemption of the residence of the diocese and the court at page 614 had 
this to say: 


“If the legislature intended to exempt from taxation more than one parsonage for 
each congregation, it would doubtless have said so in express terms.” 


See Vail v. Beach, 10 Kan. 214; Lutheran Church v. Wyandotte 
County, 118 Kan. 742. 

However, the land must be used exclusively for charitable and educa- 
tional purposes, as pointed out in Washburn College v. Commissioners 
of Shawnee County, 8 Kan. 344, syl. 3 reads: 

“The accumulation of large amounts of untaxed property by educational, charitable, 

religious, and other institutions, is contrary to the fundamental rule requiring an 


equal rate of assessment and taxation; hence the constitution makes ‘exclusive use’ 
and for a designated ‘purpose’, the test of exemption, not mere ‘ownership’ of the 


property.” 
and in Ottawa v. Commissioners of Franklin County, 48 Kan. 460, the 
syllabus reads: 

“No part of the section of Indian lands granted by Congress to the Ottawa Uni- 


versity, and upon which the University is located, is exempt from taxation, except 
that which remains and is used as a site for the University.” 


In Washburn College v. Shawnee County, 8 Kan. 344, 349, it is there 
stated: 
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“An intention to occupy is not equivalent to occupation, does not tend to prove it.” 


Masonic Home v. Sedgwick County, 81 Kan. 859, Syl. 2, points out: 


“If property is used exclusively for benevolent or charitable purposes, it is exempt, 
regardless of the value or area of the property; and it is not requisite that 
charity dispensed be purely public or even public. If the property be exclusively 
used for charitable purposes, the exemption is not defeated although only the 
members of certain societies and their relatives are eligible to become recipients of 
the charities dispensed.” 

The use of the property at the time in question is the test of exemp- 
tion and it must be used exclusively, directly and immediately in dispens- 
ing charity. (Nuns of St. Dominic v. Younkin, supra, 557 and cases there 
cited,) and where any substantial use of the property, direct or indirect, 
has been shown which is not clearly within the purposes stated in the 
exemption, the property has been found taxable. (State, ex rel v. Security 
Benefit Association, 149 Kan. 384, 394.) 

However, in the case of City of Harper v. Fink, 148 Kan. 278, a 
quarter section of land was left by will to the City of Harper, the income 
to be used in the maintaining of a cemetery. The court there held, Syl. 2: 


“Under G. S. Section 79-201 and 14-1001, the test of whether real estate belonging 
to a city is exempt is ownership and not use.”’ 


It is to be noted that the statute makes “ownership” and not “use” the 
basis for exemption of property owned by a city. 

The law on the exemption of hospitals from taxation is very clear. 
If the hospital is conducted exclusively for charitable purposes it is 
exempt, otherwise it is not. The leading case holding hospitals may be 
exempt is the case of Nuns of St. Dominic v. Younkin, supra, where the 
court at page 558 has this to say: 


“When an institution is incorporated for benevolent purposes without capital stock 
and no dividends are declared or paid, and conducts a hospital, and all the earnings 
of the hospital from pay patients, all gifts, devises, bequests, or income from 
whatever source, are used in the maintenance, extension and improvement of the 
hospital, and which admits patients without regard to race, creed, or wealth, it is 
uniformly held that such hospital is conducted, exclusively, for charitable purposes.” 


And at page 559: 


“If these incomes from pay patients and donations are used for the purpose of 
caring for or relieving the Ay or disabled and increasing the facility of the insti- 
tution for that purpose, and are not used for the purpose of declaring dividends 
or the financial profit (other than the paying of necessary operating expenses) of 
those connected with or having charge of the institution, such use is simply an 
extended use for charitable purposes.” 


The case of State, ex rel v. Security Benefit Association, supra, holds 
a hospital is not exempt. The court there points out at page 395: 


“In the light of all the conditions and circumstances under which the property 
of the Security Benefit Home and Hospital Association is used and operated, in 
close connection with the insurance business of the Security Benefit Association 
and the special benefits made available to certificate holders, we cannot say that 
such property is used exclusively, for charitable and benevolent purposes. Accord- 
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ingly, it is not entitled, under the provisions of the constitution, to be exempted 
from taxation.” 


Probably the leading case on the exemption of lands used for educa- 
tional purposes is St. Marys College v. Crowl, 10 Kan. 442, where our 
court has this to say: 

“Under the laws of this state all property not expressly exempted is subjected to 

taxation. .. . And no property is exempted because it is used for educational pur- 

poses unless it is exclusively so used. . . . Property used partially for educational 
purposes and partially for some other purpose, is not exempt. Even property used 

mainly for educational purposes, but not exclusively, is not exempt. . . . 


“For the purpose of this case it may also be conceded that if the ee tty were 
used exclusively for teaching the Indians agriculture, and for raising for them 
and the professors, and the necessary stock kept on the farm, it would still be 
exempt. But when it is used to raise food for stock not necessary to be kept on 
the farm, and to raise produce to sell, no further concessions in favor of its exemp- 
tion can be made. Such use goes at least one step beyond where concessions can be 
made in favor of its exemption. .. . 


“Property used exclusively for educational purposes is exempt, whoever may own 
it, or whoever may use it. Property not used exclusively for educational purposes 
(if otherwise taxable) is not exempt, whoever may own it, or whoever may use 
it. And this use must be direct and immediate, and not indirect or remote. . . 
If a farm be used for the purpose of raising produce to sell and get money to 
carry on a school, it will not be exempt. The use for educational purposes is in 
such case too remote... . 

“The constitution does not exempt a farm used to raise produce to sell to other 
persons to obtain means whereby to purchase articles of food and clothing to feed 
and clothe the students, professors, and missionaries connected with the school. . . . 


“When the people of this state framed their constitution it was probably thought 
that to tax property used exclusively for educational purposes would virtually be 
to tax education itself. Every tax paid on such property must come from the 
students themselves, or from their friends, as the property itself can in no other 
way bring in any income. But when property is used for some other purpose, as 
well as for the purpose of education, then this other purpose is supposed to bring 
in an income adequate to pay the taxes on the property, and then a tax on said 
property is not a tax on education, but it is a tax on the other purpose. . . . For 
instance, if one-half of the use of a certain piece of property were for educational 
pore and the other half for some other purpose, then such property ought to 
subject to just half as much tax as property used exclusively for some other 
urpose. But it is impossible to make any such apportionment. All property may 
* used to some extent, mediately or immediately, for educational purposes. But 
the extent to which it is so used cannot well be measured. . . . Hence we see the 
wisdom of the constitutional provision requiring that property shall be used exclu- 
sively for educational purposes in order to be exempt. For, if property used only 
partially for educational purposes should be exempt. it would not be long until 
an exemption would be claimed for nearly all property, as being used in some 
slight or remote degree for educational purposes, and all rules of equity and 
equality in taxation would be obliterated and destroyed.” 


A college-owned building where meeting of the faculty and other 
offices are held, situated across the street from the campus, in the same 
block with dormitories and occupied as a residence of the president and 
his family is exempt. (Kansas Wesleyan University v. Saline County Com- 
missioners, 120 Kan. 496.) 

A business college operated for profit is not exempt. (Lawrence Busi- 





EXEMPTION AND ASSESSMENT OF REAL ESTATE 143 


ness College v. Gardner, 145 Kan. 145, 63.) Nor is a house used by mem- 
bers of a college fraternity as a home. (Alpha Tau Omega v. Douglas 
County Commissioners, 136 Kan. 675. See Chapter 374, Session Laws of 
1945.) 
In Board of Regents v. Hamilton, 28 Kan. 376, at page 379, the court 
says: 
“This Agricultural College is not a private college, nor a mere institution organizéd 
under the general corporation laws . . . but is . . . a mere instrument created 
directly by the state, and by which it manages the properties conveyed to it by 
the United States. It is in fact simply an arm by which the state holds and con- 
trols the properties given to it by the United States. Under these circumstances, its 
properties are the properties of the state, and therefore exempt from taxation.” 


On exemption of property owned by cities, it is held in Kansas Power 
Company v. Smith County Commissioners, 122 Kan. 252, where a muni- 
cipal light plant was sold under installment provisions with the city to 
retain title until all installments are paid, that such property is exempt 
from taxation. Likewise a water works plant used and operated by a city 
(Sumner County v. Wellington, 66 Kan. 590; the electric power and 
light plant owned and operated by a city notwithstanding a portion of 
the transmission lines extend beyond the city limits a distance of four 
miles in Montgomery County. (State ex rel v. Smith, 144 Kan. 570.) 

The following have been held not to be exempt from taxation, a 
Masonic Temple (Manhattan Masonic Temple Association v. Rhodes, 132 
Kan. 646; Mason v. Zimmerman, 81 Kan. 799;) pensions and compensa- 
tion funds paid under Section 654, U. S. Code, Title 38, 43 Stat. 613, by 
the government to be a duly appointed and qualified guardian of a minor 
beneficiary (State v. Shawnee County Commissioners, 132 Kan. 233); 
property of an Odd Fellows lodge (Odd Fellows v. Spaeth, 81 Kan. 894) ; 
land belonging to the argicultural college under a time contract (part of 
purchase prices paid) taxable before the right of forfeiture accrues (Com- 
missioners of Dickinson County v. Baldwin, 29 Kan. 538) ; school lands 
of the state, after sale, although not patented (Prescott v. Beebe, 17 Kan. 
320). 

The following have been declared to be exempt: A parsonage occu- 
pied by a pastor on March 10th exempt from taxes for that year (Trinity 
Evangelical Luthern Church v. Wyandotte County Commissioners, 118 
Kan. 742) ; property purchased on October 13th by a city is exempt from 
taxes for that year (City of Wichita v. Anderson, 119 Kan. 241) ; a mau- 
soleum erected and used exclusively as a place for the permanent inter- 
ment of the dead (Gray v. Craig, 103 Kan. 100) ; real estate conveyed to 
the county by a deputy county treasurer—in part payment of his indebt- 
edness is exempt as long as legal title in the county and not in use for other 
than county purposes. (Durkee v. Commissioners of Greenwood County, 
29 Kan. 697) ; where the agricultural college foreclosed on a mortgage and 
by it such property was exempt after sale (Board of Regents v. Hamilton, 
28 Kan. 376) ; lands taken under a homestead are not taxable until the 
right to a patent exists (Long v. Culp, 14 Kan. 412) ; school land belong- 
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ing to State of Kansas not taxable until sale to individuals (Menger v. 
Commissioners of Douglas County, 48 Kan. 553); improvements on a 
homestead not taxable before final proof of settlement and cultivation is 
made (Commissioners of Chase County v. Shipman, 14 Kan. 532) ; prop- 
erty dedicated by a town company for a public use (Ortman v. Giles, 9 
Kan. 324). 


Section 79-1701, 1943 Supp., provides: 


“That no eer shall be stricken from the roll as exempt until authority to so do 
is obtained from the State Commission of Revenue and Taxation.” 


However an order of the State Tax Commission that certain prop- 
erty be taken from the assessment roll as exempt may be reviewed by the 
court in an action brought by the state on the relation of the county 
attorney. The exemption of property from taxation is a purely judicial 
function as distinct from a legislative or administrative one (State ex rel 
v. Davis, 144 Kan. 708). See Town of Olsburg v. Pottawatomie County, 
113 Kan. 501; State ex rel v. Maury, 119 Kan. 74. 


REAL PROPERTY ASSESSMENTS 


The total assessed valuation of all taxable wealth in Kansas is three 
and one fourth billion dollars with the value of real estate and improve- 
ments being one and three fourths billion of this amount. 

The total number of separate tracts is probably in the hundreds of 
thousands and in a real estate assessment year the number of deputy 
assessors is about 2,700. With all these numerous tracts ranging in value 
from ten dollars to hundreds of thousands of dollars, the assessing must 
be done in sixty days. All of these values must be determined by different 
individuals all with different opinions as to value. 

On farm land there is to be taken into consideration whether it is up- 
land or bottom, rolling or even, sloping and the amount of waste or bind- 
weed to consider. There are also four types of soil with different variations 
depending on the percentage of each kind. All these are only some of the 
items in considering value. 

With city property each house is a separate item. Each has a different 
value because of size type of construction, materials, heating arrange- 
ments, condition of repair and location. 

With all these various conditions existing in determining value, the 
county and state boards of equalization must equalize these values and 
hear individual complaints. In addition the Commission of Revenue and 
Taxation assesses railroads, utilities, banks, building and loan associations, 
express companies, etc. It is thus readily seen that for all property to be 
assessed at a value agreeable to each individual becomes an impossibility. 


The following chart shows the values of the different classes of property 
in the state: 
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1945 VALUATIONS AND PERCENTAGES 
(As Shown by Tax Rolls) 


Per Cent 


Farm Lands and Improvements $1,146,292,626 34.77 
17,303,356 53 
Platted tracts and improvements, outside cities 34,039,142 1.03 
Unplatted tracts and improvements inside cities‘ 24,123,259 73. 
City Lots and improvements 534,481,466 16.21 
Tangible Personal Property, inside cities 175,768,248 5.33 
Tangible Personal Property, outside cities 489,932,587 14.86 
Intangible Personal Property, inside cities 268,014,473 8.13 
Intangible Personal Property, outside cities 102,760,289 3.12 
Public Service Corporations, Tangible, inside cities... . 91,682,184 2.78 
. Public Service Corporations, Intangible, inside cities. . . 13,207,575 40 
. Public Service Corporations, Tangible, outside cities... 398,723,779 12.10 
. Public Service Corporations, Intangible, outside cities. . 195,209 01 
. Total Tangible Property 2,912,346,647 88.34 
. Total Intangible Property 384,177,546 11.66 
$3,296,524,193 100.00 


SOS ESnNAY Syne 








STATUTES PERTAINING TO REAL ESTATE ASSESSMENTS 


All real estate liable to assessment and taxation shall be assessed as of 
March 1, 1946, and every four years thereafter. The board of county com- 
missioners by resolution may order the assessment of any county for any 
even year (G.S. 1935, Sec. 79-402). It is the duty of the assessor to 
examine all buildings and other improvements, not expressly exempt from 
taxation, and separately value them. The value of land and improvements 
shall be entered on the assessment roll in a single aggregate (G.S. 1935, 
Sec. 79-412). 

Syl. 3 of Long v. Culp, 14 Kan. 412, reads: 


“Lands must be subject to taxation on the 1st day of March or they are not taxable 
for that year.” 


See Doty v. Bassett, 44 Kan. 754, 756. 


The county clerk shall make out all real estate assessment rolls, con- 
taining a correct description of all pieces of property. In making such 
assessment rolls the county clerk shall consult certain records therein 
named and may require the owner or occupant of the land to furnish a 
proper description. There shall be deducted the acreage of all lands used 
for railway or interurban railway right of way (G.S. Sec. 79-408). Such 
land used for railway right of way shall be assessable by the State Com- 
mission of Revenue and Taxation (G.S. 79-602; Fischer vs. Pottawatomie 
County, 122 Kan. 662, 664). Railway Co. v. Wyandotte County, 101 
Kan. 618, 620, on the assessment of railway property has this to say: 


“When land is obtained by a railroad company and incorporated into its right of 


way, yards, and the like, and is actually used in the operation of the railroad, it is 
to be assessed by the state tax commission and not by the local authorities. The 
legislature has provided for the assessing and taxing of railroad property in a 
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manner peculiar to itself, and under the statute, right of way, roadbed, stations 
and shops are assessed the same as locomotives, passenger cars, freight cars and 
other personal property. Under the law, property used in the operation of a rail. 
road is to be assessed annually, substantially as ordinary — property is 
assessed, and the returns are to be made by the officers of the railroad company 
to the state tax commission on or before the 20th day of March of each year. . .. 
Property owned by a railroad company and held as an investment for profit, and 
in no way connected with and operation of the railroad, is subject to assessment 
by the local authorities and not by the tax commission.” 


As to land used for highway right of way, Reber v. Neibling, 138 
. 331, 336, states: 

“The deputy assessor's testimony that he did take into account the road acreage in 
determining the bee valuation to place on plaintiff's farms cannot be overlooked 
or ignored. And as there is no contention that the assessed valuation of plaintiff's 
farms is out of line with that of his neighbors in that assessment district, it seems 
clear to us that the trial court correctly determined that it was without authority to 
meddle with the assessments.” 

“Appellant projects a constitutional question into his argument, by suggesting that 
the road acreage was public property and therefore exempt from taxation under 
article 11, Sec. 1, of the state constitution. It may be conceded that plaintiff's lands 
appropriated and used for public highways cannot be taxed as such to him; but 
since the record contains testimony to which the trial court gave credence and 
which was that the acreage used for public roads was in fact taken into considera- 
tion in determining the assessed value of plaintiff's farms, a majority of this court 
holds that plaintif® is in no position to complain.” 


Section 79-408 further provides the assessment rolls shall be delivered 
to the county assessor not later than February 15. The leaves of the field 
book containing the description of the property shall be returned by the 
deputy assessor as assessed but in no case later than May 1. The completed 
assessment rolls after being signed and verified shall be delivered to the 
county clerk by the last business day in May. See Clay County v. French, 
139 Kan. 815, 816. In Hanzlick v. Republican County Commissioners, 
149 Kan. 667, 672, our court has this to say: 

“The work of assessing property for taxation must be done speedily and the result 

must not be long in doubt. The matter of first consideration is that the business 

of government should be carried on.” 


The Commission of Revenue and Taxation shall provide a uniform 
method of keeping the tax roll and shall formulate all necessary forms 
in the listing, assessment, return of property and collection of taxes. 
G.S. 79-408 and 79-1401 which further provides: 

“The tax commission shall have general supervision and direction of the county 


assessors in the performance of their duties, and shall regulate and supervise the 
due performance thereof.” 


See, also, 1943 Supp., Sec. 79-1402; G. S. 79-1404. 

If it shall appear to the deputy assessor that any description is incor- 
rect or irregular, or the property has been sub-divided and should appear 
in more than one description, he shall notify the county clerk who shall 
correct the error (G.S. Sec. 79-410). The county clerk also has the power 
to correct any description, on the tax roll, before or after delivery to the 
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county treasurer, but shall make no deduction of valuation except as 
provided by law (G.S. Sec. 79-416). The county clerk shall place on the 
tax roll property that has not been assessed or has escaped taxation for 
former years. Taxes shall be charged against the property for the years 
omitted but where a transfer has been made, this shall not apply unless 
the transfer has been by will, inheritance or gift (G.S. Sec. 79-417). Back 
penalties and interest shall be exempted (G.S. Sec. 79-418). 
Where a description of property has been divided since an assessment 
has been made, notice may be given by one of the owners to the county 
assessor for an apportionment of the assessment among the several tracts. 
Any grievance arising may be appealed to the Commission of Revenue 
and Taxation within ten days (G.S. Sec. 79-425). Property owned by 
several people shall be assessed jointly but the one paying shall have the 
right to recover from the others as well as having a lien on the interest of 
the owner (G.S. Sec. 79-426). 
In Hay v. Crawford, 159 Kan. 723, 730, our Court had this to say: 
“Section 79-426 relates to land owned by two or more _— and provides for 
contribution in case one owner pays the taxes for which the others were also liable, 


and for a lien to enforce such contributions: Appellee not being an owner when 
the taxes were paid the section is not applicable.” 


and in Rutland Savings Bank v. Norman, 125 Kan. 797, 801, 


“We have the specific requirement as to their relative rights and duties with refer- 
ence to the payment of taxes. (R.S. 79-426.) The plain and apparent purpose of 
all of them is to protect a cotenant in his property and at the same time protect 
others holding exactly the same kind of interest in property.” 


In Farmers (> Bankers Life Ins. Co. v. Zeigler, 140 Kan. 572, the 
Syl. reads: 

“A second mortgage on an undivided one-half interest in real estate was foreclosed, 

the decree providing that taxes on the property should be paid out of the proceeds 

of the sale. This was done, and the sale confirmed. Held, the puchaser at such 

sale was not entitled to a lien for any part of the taxes so paid superior to a lien 

of the first mortgage on the entire property when that later was foreclosed.” 


VALUATION OF REAL PROPERTY — HOW DETERMINED 


On the rules for valuing property, we find there are four express 
statutes stating how the value of property shall be determined. It is based 
upon its actual or true value in money. 

G.S. Sec. 79-411, provides: 


“The deputy assessor from actual view, from consultation with the owner or agent 
thereof if expedient, and from such other sources of information as are within his 
reach, shall determine as nearly as practicable the actual value in money of all 
taxable real property.” 


and G.S. Sec. 79-501, reads: 


“Each parcel of real property shall be valued at its true value in money, the value 
therof to be determined by the assessor from the actual view, and inspection of the 
property; but the price at which such real property would sell at auction or forced 
sale shall not be taken as the criterion of such true value.” 
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and also G.S. Sec. 1406: 
“All property, real or personal, shall be valued at its actual value in money.” 


and G.S. Sec. 79-1404, first clause, reads in part: 


‘\ that the assessment of property. . . . be made relatively just and uniform and 
at its true and full cash market value.” 


While there are no definitions in our Kansas Supreme Court cases 
on “cash value” ‘“‘actual value” etc., in connection with assessment of real 
estate there have been definitions in other cases. 

Riverdale State Bank v. Schmidt, 123 Kan. 39, 44, was a case involv- 
ing the double liability of a bank assessment the court approved the fol- 
lowing instruction: 

“By the term ‘actual cash, market value of assets’, is not necessarily meant the cash 

value of these assets under an immediate forced sale, but rather the actual cash 


market value of its assets as contemplated and practiced in the usual and ordinary 
course of banking and while the bank is a going concern.” 


In a land condemnation case our Supreme Court in Rid. Co. v. Par- 
sons, 51 Kan. 408, 413, had this to say as to value: 


“The primary meaning of value is worth, and ‘price’ is not really a synonym of 
value, but frequently ‘market value’ and ‘market price’ are used alike.” 


Assessor’s Manual, 1945, by Clarence Smith, Chief Ad Valorem Tax 


Division, Revenue and Taxation at page 55 states: 


“There should be no confusion in regard to the terms ‘true value in money,’ ‘cash 
value’ and ‘actual value’. . . . these terms all mean the same thing. .. . It is not 
necessarily what has originally been paid for the property or what it would cost to 
produce it, or what it would sell for in some other locality, or at a forced or 
auction sale, or in the aggregate with other properties in the community. . . . It is 
the usual customary selling price at private sale under normal conditions when a 
ready and willing seller deals with a ready, willing and able buyer in the community 
where the property is located at the time of the assessment.” 

“As stated, the best evidence of land value is what it will sell for under normal 
conditions, but even using this factor as a measuring stick, the assessor is up against 
the proposition that only a small percentage of the land in any county is sold during 
a given year. As a matter of fact it will be found that only a small percentage is 
sold even if a number of years is taken as the period under consideration. It will, 
therefore, be necessary for the assessor to determine the factors which add to or 
detract from land values in order that a value may be set where there are no trans- 
fers that may be used as a guide.” 


It is to be noted that selling price is not always true value. The Assess- 
ors’ News Letter published by the National Association of Assessing Ofh- 
cers in their January, 1946 issue points out: 

“In general the type of property where increases have been greatest have been in 

residential units, especially among medium and low-priced groups; 


“That in most recent sales of small residential properties there usually has been 
included an amount that might be called ‘premium for immediate occupancy,’ of 
‘bonus for shelter,’ which should not be considered as a reflection of the value 


of the property ;”” 
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How to determine this value is pointed out in Reber v. Neibling, 
supra, 335: 

“He is required to determine the proper valuation from whatever sources of infor- 

mation are available. He should view the property and consult the owner or his 

agent to arrive at its actual value.” 


Net returns to the owner is not necessarily a basis for valuation. 
Miller Investment Co. v. Sedgwick County, 151 Kan. 246, 249, has this 
to say: 

“It will be observed that our statutes nowhere makes the net return to the owner 
the sole basis of valuation, or necessarily a basis at all. ‘If expedient’ the deputy 
assessor should counsel with the owner or agent of the property. If such consulta- 
tion were made, the statute does not require that the deputy assessor ascertain the 
income, or the net income of the property, and certainly does not require that it 
be made the basis or the sole basis of determining the value of the property for 
the purpose of taxation.” 


For the rules for boards of equalization to determine values of prop- 
erty, Electric Co. v. Jackson County, 81 Kan. 6, 8, points out: 


“As the board of equalization may, in its discretion, fix its own rules for obtaining 
testimony and gaining information as to the value of property . . .” 


and Symns v. Graves, 65 Kan. 628, 635, states: 


“Each individual contributed something, and from the entire fund of knowledge 
thus ) pou at their command an estimate was made. It was not necessary that the 


board examine witnesses or resort to any particular class of evidence in order to 

ualize valuation of real estate. The statute does not require it; and in the absence 
of a definitive legislative direction to the contrary, the board must be its own judge 
by what it will rely on as the foundation by its order. This principal has been 
applied in considering the powers of the state board of equalization (K. P. Rly. 
Co. vs. Commissioners, 20 Kan. 141) and is reviewing the action of the me | 
board of equalization in reference to personal property. (Fields vs. Russell, Sheriff, 
38 Kan. 720, 17 P. 476).” 


G. S. Sec. 79-1404, seventh clause: 


“To summon witnesses from any part of the state to appear and give testimony, 
and to compel said witnesses to produce records, books, papers and documents 
relating to any subject or matter which the commission shall have authority to 
investigate or determine, subject to the restrictions of section 31 (79-1424) of 
this act.” 


LANDOWNERS REMEDIES FOR EXCESSIVE VALUATION 


After the valuation of property has been determined by the assessor, 
the county and state boards of equalization, the question arises as to the 
landowners remedies in the courts. Symns v. Graves, supra, 636, holds 
the Commission of Revenue and Taxation is an administrative and not a 
legislative body. Re: Chicago R. I. & P. Rly., 140 Kan. 465, syl. 2 reads: 


“Right of a 9 to Courts. The state tax commission is an administrative and 
not a judicial tribunal, and an appeal to the district court from its final rulings is 
neither authorized by the civil code nor by any other statute, and the district court 
properly declined to entertain such appeal and dismissed it.” 





150 The JOURNAL 


and Syl. 1 reads: 
“Appeals which the civil code allows to be taken to the district court from any 
final order of an inferior court, tribunal, board or officer, are limited to such final 
orders as are of a judicial nature; and in the absence of a special statute authorizing 
a judicial review of the nonjudicial orders of such inferior tribunals and officials 
the district court has no jurisdiction to entertain them.” 


and Syl. 5 of Union Pacific Rld. Co. v. State Tax Commission, 145 Kan. 
715, recites: 
“On such an sppeal, the function of the district court is limited to determining 
whether the final order made by the state tax commission operated unreasonably 
and arbitrarily in attributing to this state a _—e of total net income out of all 
appropriate proportion to the property located and business transacted within 
the state.” 


The remedy for irregular or excessive assessments before the board of 
equalization is deemed by the legislature to be an adequate one, and in the 
absence of other grounds it is an exclusive remedy. (Finney Co. v. Bullard, 
77 Kan. 349, 357.) 

Section 79-2005 (1943 Supp.) provides that any taxpayer before 
protesting the payment of his taxes shall make and file a written state- 
ment with the county treasurer on facts which the taxpayer relies in 
protesting the whole or part of such taxes. The statute further reads: 

“(b) If the grounds of such protest shall be that the valuation or assessment of 

the property upon which the taxes so protested are levied is illegal and void, shall 

further state the amount of valuation or assessment which the taxpayer admits 
to be valid and the exact portion of said taxes which is being rotested. ooo Ge 

Every taxpayer protesting the payment of taxes within thirty days after filing his 

protest shall either commence an action for the recovery thereof in some court of 

competent jurisdiction, or, file an application with the State Commission of Reve- 
nue and Taxation for a hearing on the validity of such protest.” 

Thompson v. Chautauqua County Commrs., 147 Kan. 151, 153, 
states the remedy under this statute (Sec. 79-2005) is not exclusive but 
the taxpayer may present his grievance to the State Tax Commission 
under the provisions of G.S. 1935, Sec. 79-1702. 

The valuation of property for purposes of taxation is an incident to 
the taxing power, and therefore not such judicial power as can be con- 
ferred in the Supreme Court. (Auditor of State v. Rly. Co., 6 Kan. 500) ; 
the district court could not substitute its judgment for that of the board 
of equalization and this court cannot impose its notion of value on either. 
(Symns v. Graves, 65 Kan. 628, 636) ; an assessor is not a judicial officer 
(Amrine v. Rly. Co., 7 Kan. 178); correcting an assessment is not a 
judicial act (K. P. Rly. Co. v. Ellis Co., 19 Kan. 584). Neither is the 
equalization of property for purpose of taxation. (Rly. Co. v. Riley Co., 
supra, 144.) 

Fraud or conduct equivalent to fraud is the only ground for which 
a — will enjoin an assessment. Finney Co. v. Bullard, supra, Syl. 2, 
reads: 


“In the absence of fraud, or conduct which is equivalent to fraud, an overvaluation 
of property will not of itself justify an injunction against the collection of taxes, 
especially where it could operate to invalidate the whole tax levy.” 
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and taxes will not be enjoined merely because they seem to the court 
to be excessive, for as stated in Salt Co. v. Ellsworth Co., 82: Kan. 203, 


206: 
“It is not enough that the assessment of other sale companies may be po ae 
ately less than its own, or even less than they should have been, for if appellants 
assessment is not excessive and it is not required to pay more than its share of the 
taxes it is not entitled to equitable relief.” 


Also Finney Co. v. Bullard, 77 Kan. 349, 355, points out: 


“The fact that there was not an absolute equality of assessments, as between him 
and some other tax payer, or that the assessors, in disregard of the statute, assessed 
property at less than its true value, does not of itself justify the interference of a 
court of equity (Adams vs. Beman, Treas. 10 Kan. 37). The mere fact, too, that 
the taxing officers made a fractional instead of the full value of the property the 
basis of assessment does not authorize the granting of an injunction to restrain the 
allocation of taxes (Chillis vs. Rigg, 49 Kan. 119, 304 P. 190).” 


and in Hanzlick v. Republic County, 149 Kan. 667, where the action 
was brought upon the theory that the real estate was valued in excess of 
its actual worth, while real estate in the city of Belleville and within the 
same school district was valued at about two thirds of its value and thus 
placed an unjust burden on the plaintiff, the court at page 672 had this 
to say: 
“An examination of the prayer of this petition will demonstrate that the reason 
for the decision in Finney County v. Bullard, supra, is as good now as it was then. 
To hold otherwise would mean that every time a landowner was dissatisfied with 
the amount at which his real estate was assessed he could commence an action and 
allege that the assessor and board of equalization had not considered the actual 
value of his real estate. Under such a condition the assessments never would be 
finished and taxing bodies never would be able to arrange their financial affairs. 
The result of a decision favorable to the contention of plaintiff would be to undo 
the work of assessing officers in this county. The courts can in no event fix a 
value of property for the purposes of taxation. The only function of a court in 
such a case is to determine whether the valuation was arbitrarily or unreasonably 
made. (See Union Pac. Rid. Co. vs. State Tax Comm., 145 Kan. 715, 68 P. 2d 1.) 
The work of assessing property for taxation must be done speedily and the result 
must not be long in doubt. Had the — of this petition been granted, then all 
the property in Republic county would have to be reassessed. Chaos would be the 
result. The matter of first consideration is that the business of government should 
be carried on. All these considerations gave rise to the rule announced early in 
the history of our state that in the absence of fraud, or conduct amounting to 
fraud, the conclusion reached by the statutory officers and boards as to the tax 
value of real estate will not be disturbed by the courts.” 


The courts have power to relieve against all consequential injuries, 
(Symns v. Graves, supra, 636; See Union Pac. R. R. Co. v. State Tax 
Comm., 145 Kan. 715; Salt Co. v. Ellsworth County, supra, 206. 


THE COUNTY AND STATE BOARD OF EQUALIZATION 


The county board of equalization meets the third Monday in May of 
each year to inquire into the various classes of property to secure an assess- 
ment of property at its actual value in money. They are subject to the 
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rules as set out in G. S. 1935, Sec. 79-1602. In assessment years the valua- 
tion on any tract may be raised or lowered to secure its actual value in 
money. Valuation shall be equalized among the assessment districts so that 
property will be equally assessed. The board shall hear the complaint of 
any taxpayer as to assessment and valuation of property. The meeting 
shall be for 10 days, then adjourn for 10 days and reconvene to hear the 
complaint of any person who has been notified of any change, in valua- 
tion. This adjourned session is limited to 3 days then the board shall 
adjourn sine die, which must be taken before June 20. After this date the 
board shall not change the assessed valuation of property of any person or 
reduce the aggregate amount of assessed valuation in the county. 

Immediately after the adjournment of the county board the county 
clerk prepares an abstract of the assessment rolls of his county and for- 
wards it to the Commission of Revenue and Taxation on or before the first 
of July. (Sec. 79-1604 G.S. 1935.) 

The county assessor shall have all the rights and powers as deputy 
assessors, but shall make no assessment until after the close of the assess- 
ment period. At the close of the assessment period he shall deliver to the 
county clerk all returns. If property has been overassessed, and it shall 
appear so after equalization and after taxes have been levied, the county 
assessor and county board of equalization acting jointly have the power 
to reduce the assessment to the actual value in money. To grant relief 
under this law they shall meet at its regular May meeting of each such 
year. Appeal may be taken in 30 days to the State Board of Equalization. 
(1943 Supp. Sec. 79-1412.) 

The county clerk previous to November 1 may correct any clerical 
errors in the assessment and tax rolls for the current years in the descrip- 
tion of property or extension of values or taxes where a taxpayer is 
unjustly taxed; where improvements changed and not on the particular 
property, or where improvements assessed on the wrong tract; or exempt 
property taxed. Authority to strike property as exempt from the tax roll, 
or property assigned to the wrong taxing district. These errors cannot be 
corrected after the tax rolls have been delivered to the county treasurer 
on November 1, except by order of the county commissioners whose 
authority will expire on August 1 of the following year. This authority 
carries with it the authority to refund taxes unlawfully charged and 
collected and to cancel unexpired erroneous taxes. Valuations placed on 
property by the assessor or county board of equalization are not to be 
considered under this section as erroneous assessments. (1945 Session Laws, 
Ch. 291.) If any taxpayer has a grievance not remediable or which has not 
been remedied under Sec. 79-1701, the grievance may be presented to the 
State Commission of Revenue and Taxation at any time prior to August | 
of the following year when assessment made and taxes charged as are the 
basis of the grievance. The commission has the power if a grievance exists 
to cancel taxes and penalties if uncollected or if paid, refund the amount 
unlawfully charged and collected. (1945 Session Laws, Ch. 291.) Section 
79-1702a (1943 Supp.) sets out errors which the state tax commission 
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may correct. Only as provided in the previous three statutes and other 
statutes, no board of county commissioners or other officer has the power 
to release, discharge, remit or commute any portion of the taxes assessed 
or levied in their jurisdiction. (1945 Session Laws, Ch. 291, Sec. 4.) 

The State Board of Equalization shall equalize the assessment of 
property throughout the state; between persons of the same assessment dis- 
trict, between cities and townships of the same county, and between coun- 
ties of the state. Anyone aggrieved by the county board of equalization 
has 30 days to appeal to the state board. The state board of equalization 
shall meet on the second Wednesday in: July. Any change in valuation 
shall be certified to the county clerk and such new valuations shall be 
used as the basis for all tax levies. (G.S. Sec. 79-1409.) 

A general explanation of equalization is found in K. P. Rly. Co. 
v. Comm. Riley Co., 20 Kan. 141 at page 144, where it is said: 


“The very idea of equalization is, that while some are decreased, others are 
increased. So that the only real objection is, that the board made these changes 
upon the company’s returns, and their personal knowledge, instead of subpoenaing 
witnesses, hearing testimony, conducting a judicial examination, and placing their 
decision upon the evidence thus adduced. The question then resolves itself into 
this: Upon what may a board of equalization act? May they act entirely — 
the assessments and returns made to them, guided by their personal knowledge, 
or must they accept the assessment and returns as conclusive unless other and out- 
side testimony is produced? We think they may act entirely upon the assessment 
and returns made to them guided by their own knowledge. We do not mean that 
they are limited to these matters, and that they cannot procure testimony and avail 
themselves of other means of information. The matter of equalization is com- 
mitted to their discretion. It is not a judicial proceeding, nor one from which error 
will lie. Auditor of State vs. A.T. & S.F. Rid. Co., 6 Kan. 500, They may avail 
themselves of such means of information as they may deem necessary. If they 
are satisfied that the assessments and returns themselves furnish all the information 
necessary to enable them to make a just and fair equalization as between the dif- 
ferent taxpayers or districts, they may act upon them alone. If in any matter they 
desire further information, they may seek it whence and in what manner they 
deem best.” 


The general powers of assessment are stated in Girard Gas Co. v. Crawford 

County, 139 Kan. 452, at page 455, as follows: 
“The assessor may change a valuation which he is satisfied is too low, but the 
statute expressly provides the change shall be made at the time of the taxpayer's 
return is made to the assessor. (R.S. 79-312.) When the assessment roll on which 
the assessor has extended his own valuation, as in this case, has been delivered to 
the county clerk, the county assessor's power to raise or lower valuation has ceased. 
He may add omitted property, correct errors, and correct footings, so the rolls may 
be delivered to the county clerk ‘in perfect condition for use of the county board 
of equalization’ (R.F. 79-1412); but after delivery of the assessment roll to the 
county clerk the assessor is through, so far as valuation of property which he has 
valued on the assessment roll is concerned. Only the board of equalization or the 
county clerk may then increase valuation. 


“The board of equalization has authority to increase the assessor's valuation. The 
board of equalization must adjourn sine die on or before June 20. It would be 
rather peculiar if the assessor had authority to intrude and change his assessment 
roll while the board is in session with power and for the purpose of increasing 
valuation if an increase be proper. The court’s finding does not state whether 
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the assessor's change was made before or after June 20, but as indicated, when- 
ever the change was made, it was not approved or adopted by the board of equali- 
zation, and the board of equalization took no independent action in the matter. 


“The county clerk may change valuation, but the valuation made and returned 
by the assessor may not be increased, either by the board of equalization or by the 
county clerk, without a five-day notice to the taxpayer, and without a hearing at 
which the mn oe may have opportunity to show his return was correct. The 
notice is jurisdictional and a record must be made in the county clerk's office of 
the facts or evidence on which the increase is made.” 


and Fields v. Russell, 38 Kan. 720, 721: 


“There is no provision in said artcle for the introduction of evidence to the board, 
or for any hearing. The duty is <2 the county commissioners, as a board to 
equalize these taxes. It is true the board might proceed — and it would be very 
proper for it to do so—to hear evidence so as to arrive at an impartial assess- 
ment; but the board is not obliged to do so. Counties are divided into commis- 
sioner districts, and the board is supposed to know the value of property in the 
county ; and when the commissioners meet as a board and find that some townships 
have been assessed at a higher rate than others, it is the duty of the board, under 
this law, to equalize these assessments. Of course when it come to individual assess- 
ments, on the complaint of an individual, the board might also do this without 
proof, or might do it after hearing and proof.” 


Continuing further on the rules for securing evidence, Syl. 2 of 
Symns v. Graves, 65 Kan. 628, has this to say: 


“2... Methods and Power of Board of Equalization. In equalizing the valuation of 
tracts of real estate, the county board of equalization is not required to examine 
witnesses, or to resort to any particular class of evidence. It is its own judge of 
what it will rely on in making its orders, and its conduct will not be controlled 
by the courts unless it acts corruptly, or in a manner so oppressive, arbitrary or 
capricious as to amount to fraud.” 


On the powers of the county board of equalization, Fields v. Russell, 
38 Kan. 720, Syl. 1, points out: 


“Where the board of county commissioners meets as a board of equalization, under 
the provisions of art. 11, ch. 107, Comp. Laws of 1885, such board has the right 
to raise or lower the assessment of any township by its own motion, and without a 
hearing or evidence, upon individual assessments.” 


and Syl. 1 of Challiss v. Rigg, 49 Kan. 119: 


“Where the board of county commissioners of a county meets as a board of equali- 
zation, under the provisions of paragraph 6922, General Statutes of 1889, such 
board has the right to raise or lower the assessment of any township or any city by 
its own motion, in order to fairly and impartially equalize the valuation of the real 


property of the county.” 


On the powers of the state board of equalization, Railway Co. v. 
Miami County, 67 Kan. 434, Syl. 2 reads: 
“The state board of equalization does not determine the actual value of the taxable 


property in any county for the purpose of taxation. Its only duty is to equalize the 
valuation of the different counties.” 


and at page 437: 


“This contention rests upon the assumption that the state board of equalization 
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determines and fixes the valuation of the taxable pepety in the different counties ; 
that it determined in this case that the assessed value of the property in Miami 
county, as returned by the county clerk, was below its actual value, and raised it 
nine per cent., to its true value. The state board of equalization does not determine 
or fix the value of the taxable property in any county; its only duty is to equalize 
the values between the several counties. The valuation returned in all the other 
counties in the state may have been greater than the actual value of the property, or 
the valuation returned by the county clerk of Miami county may have been the full 
value of the taxable property in that county. The only duty of the board of equali- 
zation is to equalize the assessed value of the different counties.” 


also see Kansas Flour Mills Co. v. State Tax Commission, 116 Kan. 528, 
where the Syl. reads: 


“Power of the State Tax Commission to Equalize Assessment of Real Property Every 
Year. The state tax commission, sitting as a state board of equalization at its regular 
session in 1923, had power and authority, upon application by the board of county 
commissioners and upon notice to the property owners and after a full hearing, to 
equalize between persons, firms or corporations in the same taxing district the 
assessed value of real property and improvements thereon made at the regular 
assessment in 1922.” 
and beginning at page 529 it is there said: 

“This specific duty imposed upon the state board of equalization to meet each year 
and equalize the valuation and assessment of property throughout the state and the 
specific power here conferred to equalize the valuation and assessment between per- 
sons, firms or corporations of the same assessment district, should not be taken away 
nor held nugatory by inference. To save expense of actually making the valuation 
and assessment of real property each year, ordinarily that is done every four years, 
but when so done the valuation and assessment made is the assessment for each of 
the succeeding three years. This plan of saving — in the actual work of mak- 
ing the assessment does not destroy the power of equalization each year, and the 
statute specifically confers such power upon the state board of equalization. A study 
of other provisions of the statute shows clearly that all property not exempt is to be 
taxed ok year, and elaborate provisions have been enacted to accomplish that pur- 
pose. As omissions or grievous errors in the matter of equalization are likely to 
occur, as they do occur in the matter of valuation and assessment, the legislature has 
required the state board of equalization to sit each year, and empowered it to equal- 
ize the valuation and assessment between persons, firms or corporations in the same 
assessment district, as well as between districts. When this power is exercised fairly, 
upon proper notice and after a full hearing, there can be no objections to its use.” 


Whenever complaint has been made to the Commission of Revenue 
and Taxation, by any assessor or county board and a summary hearing 
had, and it has satisfactorily appeared the assessment of property in any 
assessment district in the county is not in substantial compliance with the 
law, and the public interest promoted by a reassessment, the commission, 
in its discretion may order a reassessment of all or any part of the taxable 
property. The Commission to appoint one or more parties to make the 
assessment. The commission also may on its own motion order a reassess- 
ment when it clearly appears the public will be benefitted. After the 
reassessment is completed it shall be treated as an original and subject to 
equalization by the county board with the right of appeal to the state 
board. (G.S. 79-1413.) 

G.S. 1935, Sec. 79-1406 prescribes the general duties and powers of 
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the State Commission of Revenue and Taxation. The sixteenth clause of 
said section authorizes the commission to require any county board of 
equalization, at any time after adjournment, to reconvene, and to make 
such orders as the tax commission shall determine are just and necessary; 
to raise or lower the valuation of property in any township or city; to 
the end that all property shall be valued and assessed in the same manner 
and to the same extent as other property. 


UTILITY COMPANIES 


The Commission of Revenue and Taxation shall meet on the second 
Monday in April as the state board of appraisers and shall assess the prop- 
erty of telegraph, telephone, pipeline and electric power companies. 
(G.S. Sec. 79-704.) The assessment shall be apportioned among the vari- 
ous taxing districts by the State Commission as follows: 

“Sec. 78-709 G.S. 1935, - - - First. There shall be assigned locally the values 

assessed against all real estate and all personal property which had a fixed situs on 

March 1 the current tax year, including the value of poles and wires; and the 

remaining part of the assessment, if any, shall be distributed among the several tax- 

ing districts so that each district shall be apportioned such a part thereof a is pro- 
portionate to the length of the lines owned by the company in the said taxing 
districts respectively.” 

Where the property is located wholly within the county, the county 
assessor shall assess and proportion the valuation between the different 
taxing districts. (G.S. Sec. 79-711.) 


MINERAL RESERVES 


Mineral reserves, when separated from the fee, have been separately 
taxed as realty since 1897. At that time only a few counties had any 
mineral development, but since there has been the increased discovery of 
oil and gas, and the practice of the grantor of a deed reserving to him- 
self an interest in the minerals. As a result, the taxing of mineral reserves 
has become a necessity in each county. 

G. S. 1935, Sec. 79-420, provides that when the fee to the surface of 
any tract is in any person, and the right to the minerals therein is in 
another, the right to such minerals shall be valued and listed separately 
from the fee of the land and separately taxed to the owner thereof. On 
March Ist of each year the Register of Deeds shall furnish the county 
clerk, who shall furnish each assessor where mineral reserves exist, and 
are a matter of record, a certified description of all such reserves. The 
statute further provides when such reserves or leases are not recorded 
within ninety days after execution, they shall become void if not listed 
for taxation. 

This provision is constitutional. (Hinshaw v. Royalty Company, 
149 Kan. 64). 

It was pointed out in Mining Company v. Crawford County, 71 
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Kan. 276, that the act was supplemental to the general tax law, and if 
wanting in provisions for its enforcement, such provisions may be found 
in the general tax laws of the state. The purpose of the law was also 
pointed out in this case where at page 278 our court has this to say: 


“The act . . . was passed to meet a newly developed class of property or division of 
ownership of real estate in Kansas, by which lands came to be divided horizontally, 
as it were. But for this provision, it would be possible for a very large class of real . 
estate to escape taxation.” 


This case also points out that such valuations should include the min- 
erals when they are owned by the person who has the fee to the surface. 
Hushaw v. Kansas Farmers Union Royalty Co., 149 Kan. 64, at page 74, 
says: 

“It is a matter of common knowledge that Kansas contains vast reservoirs of oil and 
gas. The value of these mineral deposits baffle yee The purpose of this 
statute is to place these properties on the tax roll. The method calculated by the , 
legislature was to compel disclosure of the true ownership of such minerals as they 
are from time to time transferred. This end is effectually accomplished by the pro- 
vision that the instrument of transfer shall be void, unless recorded within ninety 
days after execution, and if not listed for taxation. Manifestly this is not the for- 
feiture of a vested title, but a condition precedent to the vesting of title in the trans- 
feree. This was the construction of the statute as given in Gas Co. vs. Oil Co., 
supra, and we adhere to the view there expressed.” 


Minerals in the earth are real estate and when the owner has not the 
fee to the surface of such land they should be separately assessed and 


taxed. (Mining Co. v. Crawford County, supra, Syl. 2) and as stated in 
Robinson v. Jones, 119 Kan. 609, at page 613: 


“When minerals in place is severed by deed, it is taxed to the owner, and the 
remainder of the land is taxed to its owner. (R. S. 79-420.)” 


Different estates may be created in the minerals as stated in Moore v. 
Griffin, 72 Kan. 164, 168, where our court says: 

“Different estates may be created in the surface and soil of lands and the underlying 

strata in which minerals, oil and gas may be found; and this separation of estates 

may be accomplished by an exception in the deed conveying the lands by which the 

grantor carves out and retains the right to the minerals in the land. The right 

retained by the exception is the ownership of the minerals.” 


and in Barrett v. Coal Co., 70 Kan. 649, 655, it is there stated: 


“We conclude that the title to the coal in place did not pass by the deed; and that 
the coal remained the property of the plaintiff below ; that while in place it was real 
estate and should be governed by the laws relative to real estate.” 


Whenever the mineral interest in land is owned separately from the 
surface rights, each interest is regarded as real estate and taxed separately 
to the respective owners thereof. (Rathbun v. Williams, 154 Kan. 601, 
604 and cases therein cited) ; and tenants in common may be separately 
assessed and taxed as stated in Shaffer v. Kansas Farmers Union Royalty 
Co., 146 Kan. 84, 96, 69 Pac. 2d. 4: 


ao argue the statute should not apply because they have not all of the min- 
eral rights, but a fractional part of them only, and point out our statute for the 
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assessment of real property does not assess separately the interest of cotenants. While 
that is true as to real property generally, we see no legal reason why it could not be 
otherwise. The statute in question provides for the listing and assessing of the ‘right 
or title to any mineral.’ We think this clearly authorizes the assessment of a frac- 
tional interest in the mineral.” 


and in Rutland Savings Bank v. Norman, 125 Kan. 797, it is stated in 
syllabus 1: 
“Two parties, each owning an undivided one-half interest in the oil and gas on a 
particular tract of land, acquired by separate conveyance from the same grantor, are 


tenants in common, notwithstanding one of them may also be the owner of the fee- 
simple title to the land. (Jewell v. Gunn, 100 Kansas 43, 143 Pac. 545.)” 


In Gas Company v. Neosho County, supra, it was there held that the 
Section (79-420) is applicable to oil and gas. See also Zinc Company v. 
Freeman, 68 Kan. 691; Kurt v. Lanyon, 72 Kan. 60; Gas Company v. Oil 
Company, 83 Kan. 136. 

Shaffer v. Kansas Farmers Union Royalty Co., 146 Kan. 84, 96, our 
court has this to say: 

“Perhaps the term ‘mineral deed’ used in this case is the most ys poss oe Ee 

grantor in such an instrument becomes the owner of all or the stated portion of the 

oil and gas in the land. Our legislature has recognized that such an ownership may 
be valuable and is property distinct from the remainder of the land, and has pro- 


vided for its taxation separately and apart from the taxation of the remaining por- 
tion of the land. (See cases there cited.)” 


In Shank v. Coal Co., 107 Kan. 380 (no tax question involved) the 
owner sold and conveyed the coal in place and shall terminate and deter- 
mine at the expiration of twenty years. Syllabus reads: 


. . it is held that the sale and conveyance of the coal was a grant of a limited 
estate of twenty years’ duration, defeasible as to any coal not mined within the time 
limit fixed by the contract.” 


and at page 382: 


“In other words, there was a conveyance of a present estate in all the coal in place, 
but defeasible as to any coal not mined within the time limit fixed by the contract.” 


As the statute provides the property shall be listed for taxation 
within ninety days, Burger v. Neuman, 160 Kan. 592, 595, points out: 


““Manifestly, however, the mere creation of a mineral deed does not constitute a 
severance of the surface and mineral rights nor does it create a separation in the 
ownership of such interest so that they can be listed, valued and taxed separately. 
Such severance of interest and passing of title do not occur until delivery of the 
instrument to the grantee.” 


Where the mineral conveyance was made June 28, 1934 and not 
placed of record until the month before March 1, 1935, our court in 
Davis v. Skelly, 159 Kan. 282, at page 285, approving Richards v. Shearer, 
145 Kan. 88, 93, has this to say: 

“It was not the intention of the legislature to declare the conveyance void by reason 

of failure to record it within the allotted time. Therefore, it attaches the further 


consideration towit: “They shall become void if not listed for taxation.’ The instru- 
ment was recorded the month before March 1. If it was not assessed, shall defend- 
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ant suffer forfeiture of title by reason of official neglect? We think not... . If the 

of the act was not accomplished was it not due to failure of the register of 
deeds to perform his duty under the statute or the failure of taxing officers to assess 
the property after being advised of the conveyance.” 


Even though the conveyance is designated “sale of oil and gas roy- 
alty” and the conveyance effected a severance of title to oil and gas in 
place it must be recorded under Section 79-420 (Richards v. Shearer, 145 
Kan. 88); however, the ninety-day statute only applies where mineral 
rights are owned separately from the land (Hushaw v. Royalty Co., 149 
Kan. 65) ; and recording of the conveyance is a listing for taxation (John- 
son v. Johnson, 150 Kan. 541); if recorded before March 1 following 
date of execution they are listed for taxation (Davis v. Skelly, 159 Kan. 
282): 

The valuations of mineral reserves from a practical matter is very 
hard to determine. If sales of mineral reserves separate from the fee have 
been held this would assist in determing values. Cooley on Taxation, Vol. 
3, para. 1150, p. 2316, has this to say: 

“There is probably no property so difficult to accurately evaluate as mining 

‘property.’ ” ; 

However, our own court has said in Shaffer v. Kansas Farmers Union 
Royalty Co., supra, 90: 

“If appellees’ appraisers could determine the value, we see no reason why assessors 

could not do so. The fact that the value might be small in any one tract is no reason 

why it should not have been listed for taxation, or, assuming that all of its proper- 


ties were of small value as to each tract, that its entire property should escape 
taxation.” 


and Salt Co. v. Ellsworth Co., 82 Kan. 203, 206, has this to say: 


“Nor are the taxing officers required to value the ground as if it were ordinary agri- 
cultural land. Its value depends largely upon the quantity and quality of the salt 
deposit under the surface of the land, and is not governed merely by the quantity 
of salt mined and refined during the preceding year.” 


For the owner of the minerals to secure relief from excessive assess- 
ments, Mining Co. v. Crawford County, supra, 279, points out: 


“If the owner of the fee paid taxes in excess of the fair value of the lands he 
should have applied to the county board of equalization for a relief.” 


Northern Improvement Co. v. State, 57 N. D. 1, 220 N. W. 436, at 
page 439, has this to say on valuation: 


“It is just as unreasonable and arbitrary to provide the classification based upon the 
severance of ownership of the minerals from that of the surface. It is true that all 
owners of minerals severed from the surface are in the same class, but that is not a 
classification of property but of persons. That tax is not upon the person but on 
- property, and it is the property that be placed in reasonable class for the purpose 
of taxation.” 


__ On a complaint that the valuation placed on mineral reserves was 
higher in proportion than the valuation placed on the fee plus the remain- 
ing reserves, our court has stated in Challis v. Rigg, 49 Kan. 119 at page 
125 
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“The plaintiff's complained that other ee 3d had been returned at one-third its 
value, they were entitled to enjoin the collection of the taxes on the two-thirds of 
their property upon which they paid taxes in excess of other personal property in 
the county. The court held that the plaintiffs could not complain when they had not 
been assessed beyond the true value of their property.” 


There is a distinction between mineral reserves and royalties and 
leases from a tax standpoint. The former is realty and the latter is per- 
sonalty taxed under the provisions of G. S. 1935, Sec. 79-329 to 79-331. 
There are many cases distinguishing between a royalty interest and a 
mineral reserve in our own supreme court reports. 


Glassmire on Oil and Gas Leases and Royalties at page 63 distin- 
guishes between royalties and mineral ownership as follows: 


“A royalty proper is a participation in the proceeds under the terms of the lease. A 
mineral deed is not a ‘royalty’ but is an evidence of mineral ownership or the rights 
thereto, which interest may or may not produce a royalty under an existing or subse- 
quent lease.” 


Burden v. Gypsy Oil Co., 141 Kan. 147, at page 150 has this to say: 


“It has been held repeatedly that an oil and gas lease is not a lease in the ordinary 
sense, conveys no interest in the land, but is merely a license to explore. (Dickey v. 
Brick Co., 69 Kansas 106; Gas Co. v. Neosho County, 75 Kansas 335; Beardsley v. 
Gas Co., 78 Kan. 571.) 

“It has likewise been held that an oil and gas lease is an incorporeal hereditament 
and that as such it is personal property. (See Gas Co. v. Neosho County, supra; 
Oil Co. v. McEvoy, 75 Kansas 515; Robinson v. Smalley, 102 Kansas 842; Huston 
v. Cox, 103 Kan. 73.) 

“A profit a prendre is the right to take soil, ground, minerals and the like from the 
lands of another and is in its nature an incorporeal right.” 


Bellport v. Harrison, 123 Kan. 310, has this to say about royalties 
and its definition: 

“Syl. 1 — The ordinary and legal meaning of the word ‘royalty,’ as applied to an 

existing oil and gas lease, is the compensation provided in the lease for the privilege 

of drilling and producing oil and gas, and consists of a share in the oil and gas 

produced. It does not include a perpetual interest in the oil and gas in the ground.” 


and Syllabus 2 says: 


“The ordinary meaning of the word ‘royalty’ in an existing oil and gas lease cannot 
be enlarged by proof of usage and custom so as to include a conveyance of oil and 
gas in place in the land and the perpetual right to go upon the premises to explore 
or and produce oil and gas.” 


See Syllabus 3, Serena v. Rubin, 146 Kan. 603. 
Rathbun v. Williams, 154 Kan. 601, 603, defines “royalty” as follows: 


“The term ‘royalty’ or ‘royalty interest’ is a familiar —— in Kansas business 


circles. It is the compensation paid to the owner of the mineral interest in land 
where gas, oil or other inorganic substance is produced and usually consists of one- 
eighth or other agreed shares of the financial proceeds thereof. . . . The owner of 
the mineral interest may sell and assign the royalty interest.”’ 


On distinguishing between a mineral deed and a royalty interest, 
Hickey v. Dirks, 156 Kan. 326, 327, points out: 
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“A mineral deed is one which involves a severence from the fee, of a present title 
to minerals in place. It either effects such severance of title in the first instance or 
conveys a part of such mineral ownership previously carved from the fee. It is a 
realty conveyance. (Rathbun v. Williams, 154 Kansas 601, 604) ‘Royalty’ is that 
- of oil and gas payable to the lessor by the lessee out of oil and gas produced. 
t is sometimes referred to as part of the compensation to the title owner for the 
privilege of exploring, developing, and producing oil and gas from the tract. (G. S. 
1935, 79-329, 79-330; Rathbun v. Williams, supra; Davis v. Hurst, 150 Kan. 130) 
Transfers of ‘royalty’ are not covered by the provisions of G. S. 1935, 79-420. (Gas 
Company v. Neosho County, 75 Kan. 335; Finch v. Beyer, 95 Kan. 525; Robin- 
son v. Jones, 119 Kan. 609; Richards v. Shearer, 145 Kan. 88.)” 


Overriding royalties is not a severance of the minerals (Robinson v. 
Jones, 119 Kan. 609); an oil and gas lease did not operate to sever and 
convey as real estate subsurface mineral deposits (Hoover v. McNeill, 
102 Kan. 492); nor is an instrument granting “all oil, gas and other 
minerals found” in and under described lands, together with a right to 
enter, drill, separate and do the things necessary to produce, a conveyance 
of real estate for minerals deposited in the soil (Luman v. Davis, 108 Kan. 
801) ; nor is an instrument that “devise and grant” the minerals for a term 
of years, and longer as produced in paying quantities, with the lessee to 
pay a royalty in minerals produced, but not obligating himself to prose- 
cute mineral operations beyond starting a well within sixty days a real 
estate conveyance of minerals. (Finch v. Beyer, 94 Kan. 525.) 

In Gas Company v. Oil Company, 83 Kan. 136, 140, our court has 
this to say: 

“The ordinary agreement giving the lessee the right to enter and explore for oil and 


gas and to sever and own any that may be found paying a royalty to the owner of 
the land, is a licensee, and does not operate as a severance of the minerals. 


This case at page 142 points out that it is the interests or estate sev- 
ered and created which are to be taxed, and not the instrument creating 
the separate estates. 


NEW MEMBERS FOR THE BAR ASSOCIATION OF THE STATE 
OF KANSAS ARE ALWAYS WELCOME. NOW IS THE TIME TO JOIN! 
GET IN TOUCH WITH THE SECRETARY. 


To ASSOCIATION MEMBERS, GREETINGS: 


If you — except those still in military service — have not paid your 1946 
membership dues, your name will be dropped from the mailing list of the 
Bar Journal after the February issue. 


— By Order of the Executive Council 


- 
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A COMMENTARY ON THE MICHIGAN 
MARKETABLE TITLE STATUTE 


By Harry R. Cooper 
of the Meriden, Connecticut Bar 


Eprror’s Note — Reprinted from the Connecticut Bar Journal of October, 1945 
(Vol. 19, Number 4), page 281, by permission. 

This law, a copy of which is appended [Act 200 of the Michigan Public 
Acts of 1945; for text see pages 164 to 166 of this issue — EpiTor], was 
enacted by the 1945 Michigan Legislature. Its expressed purpose was to simplify 
and facilitate land title transactions by allowing persons to deal with the record 
title holder in reliance on the record title covering a period of not more than 
forty years prior to the date of such dealing and to that end to extinguish all 
claims that affected or might affect the interest thus dealt with, the existence of 
which claims arose out of or depended upon any act, transaction, event, or 
omission antedating such forty-year period, unless within such time a notice of 
claim was duly filed for record. 

The enactment was sponsored by the State Bar of Michigan as the result 
of a realization of a public demand for some immediate remedial legislation on 
the subject, which was caused, as one commentator stated, “by the annoyance 
to the point of exasperation, by fly-specking title examiners, about which law- 
yers devoutedly wished that something could be done.” It was offered as some- 
thing tangible in the form of a remedy and as a substitute for other less 
desirable proposals. The Bar was tremendously interested and the act is said 
to be one of the most important and far reaching measures enacted by the 1945 
Michigan Legislature. 

The question presents itself as to the desirability of similar legislation in 
this State. The law is, practically, an over-all non-claims statute pertaining to 
land titles. It extinguishes all claims that are more than forty years old and 
that affect or may affect land titles, unless a notice of claim is duly filed for 
record within the prescribed period. Its intrinsic value is in the fact that, in 
effect, it automatically grants a decree quieting and settling the title to land, 
without the annoyances, delays, and expense incident to court proceedings that 
might otherwise be necessary to accomplish that end. 

While the determination of the desirability of such legislation should be 
viewed, primarily, from the standpoint of the benefits that would ensue to the 
general public, it would be of advantage to the Bar as well. Impliedly, it fixes 
a definite period as a reasonable standard for title examinations. This would 
inure to the benefit of the lawyer in a lessened amount of work, in the conser- 
vation of his time, and in the reduction of his liability. Under existing condi- 
tions, there is no fixed period for title examinations by which the whole Bar is 
bound. The Connecticut Bar Association recognized that fact and the need for 
remedial action in the matter when it adopted the Standards of Title. Though 
it was a step taken in the right direction, the result is still far short of the 
hoped-for goal. The standards are without compulsory effectiveness, still lack 
judicial recognition, are not even uniformly accepted by the members of the 
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Association, unfortunately, and they may be disregarded entirely by the large 
percentage of lawyers who are not affiliated with that organization, even 
though, as a measure of the care of a reasonably prudent title examiner, they 
provide strong protection against liability. 

Those lawyers who have frequent occasion to use the land records, espe- 
cially the ones kept in the smaller communities, would readily appreciate a 
simplification of land title transactions through the employment of a basic. 
device to make it unnecessary, in the average case, for the title examiner to pay 
any attention to matters in the chain of title that occurred prior to a fixed time 
in the past, regarded as reasonable, except as the records within such period 
required such attention. The life expectancy of many a lawyer would be 
increased and his task made less distasteful if he could forego the eye and 
nerve strain that are, generally, a concomitant to an examination of land records 
that are upwards of forty years old. 

Most of the troublesome title problems are of ancient vintage, the seeds of 
which were sown by laymen during an era in which they had assumed the pre- 
rogative of handling practically all real estate matters. There are, fortunately, 
few recorded instances where adverse claims to an interest in land were success- 
fully sustained where such claims were forty or more years old. It may redound 
to the benefit of the legal profession if the land titles so affected were purged of 
such imperfections and thus given a fresh start. 

The public is displeased with present conditions. It cannot, or will not, 
understand why one lawyer will find no fault with a title while another, who 
has made a search over a longer period, will bring some defect to light. The 
public’s grumblings and general dissatisfaction indicate that some remedial 
steps are necessary. The Bar should not wait for crack-pot proposals to be pre- 
sented or for the public to initiate action before attempting to bring about a 
solution. It should give some careful study to the subject, while there is still 
time to deliberate over it, and then make some practical and sensible recom- 
mendations as to what should be done. It may serve our purpose if a law were 
enacted here, patterned after the Michigan act, but necessarily refined, clarified, 
and changed to meet local needs. 


To ASSOCIATION MEMBERS, GREETINGS: 


If you — except those still in military service — have not paid your 1946 
membership dues, your name will be dropped from the mailing list of the 
Bar Journal after the February issue. 


— By Order of the Executive Council 
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CLEARANCE OF LAND TITLES 
A STATUTORY STEP* 


By RALPH W. AIGLER{ 


Epiror’s Nore — Reprinted from the Michigan Law Review of August, 1945 
(Vol. 44, No. 1) pages 45 to 58, by permission. 


Public Act of Michigan, No. 200, was approved by the governor on May 
17, 1945. Its preparation and enactment are the result of a growing urge 
for the amelioration of certain conditions in land title transactions. The act 
' provides: 
“AN ACT to define a marketable record title to an interest in land; to 
“— the filing of notices of claim of interest in such land in certain cases within 
a definite period of time and to require the recording thereof ; to make invalid and 
of no force or effect all claims with res to the land affected thereby where no 
such notices of claim of interest are filed within the required period ; to provide for 
certain penalties for filing slanderous notices of claim of interest; and to provide 
certain exceptions to the applicability and operation thereof. 


The People of the State of Michigan enact: 

“Section 1. Any person, having the legal capacity to own land in this 
state, who has an unbroken chain of title of record to any interest in land for 40 
years, shall at the end of such period be deemed to have a marketable record title 
to such interest, subject only to such claims thereto and defects of title as are not 
extinguished or barred by — of the provisions of succeeding sections of 
this act and subject also to such interests and defects as are inherent in the provisions 
and limitations contained in the muniments of which such chain of record title is 
formed and which have been recorded during said 40 year period: Provided, how- 
ever, That no one shall be deemed to have such a marketable record title by reason 
of the terms of this act, if the land in which such interest exists is in the hostile 
possession of another. 


“Sec. 2. A person shall be deemed to have the unbroken chain of title to an 
interest in land as such terms are used in the preceding section when the official 
public records disclose: 

(a) A conveyance or other title transaction not less than 40 years in the past, 
which said conveyance or other title transaction purports to create such interest in 
such person, with nothing appearing of record purporting to divest such person 
of such purported interest; or, 

(b) A conveyance or other title transaction not less than 40 years in the past, 
which said conveyance or other title transaction purports to create such interest in 
some other person and other conveyances or title transactions of record by which 
such purported interest has become vested in the person first referred to in this 
section, with nothing appearing of record purporting to divest the person first 
referred to in this section of such purported interest. 


“Sec. 3. Such marketable title shall be held by such person and shall be taken 
by his successors in interest free and clear of any and all interests, claims, and 
charges whatsoever the existence of which depends in whole or in part upon any 
act, transaction, event, or omission that occurred prior to such 40 year period, and 
all such interest, claims, and charges are hereby declared to be null and void and of 
no effect whatever at law or in equity: Provided, however, That any such interest, 
claim, or charge may be preserved and kept effective by filing for record during such 


*The writer of this paper, while a member both of the general Committee and the Sub- 
Committee, must not be understood here as purporting to express official committee views. 
Except as specially stated, the conclusions herein are his own. 


tProfessor of Law, University of Michigan. 
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40 year period, a notice in writing, duly verified by oath, setting forth the nature of 
the claims. No disability or lack of knowledge of any kind on the part of anyone 
shall suspend the running of said 40 year period. For the purpose of recordin 
notices of claim for homestead interests the date from which the 40 year period shall 
run shall be the date of recording of the instrument, non-joinder in which is the 
basis for such claim. Such notice may be filed for record by the claimant or by any 
other person acting on behalf of any claimant who is: 

(a) Under a disability, 

(b) Unable to assert a claim on his own behalf, 

(c) One of a class but whose identity cannot be established or is uncertain at 
the time of filing such notice of claim for record. 


“Sec. 4. This act shall not be applied to bar any lessor or his successor as 
reversioner of his right to possession on the expiration of any lease, by reason of 
failure to file the notice herein required. Nor shall this act be deemed to affect any 
right, title or interest in land owned by the United States. 


“Sec. 5. To be effective and to be entitled to record the notice above referred 
to shall contain an accurate and full description of all the land affected by such 
notice which description shall be set forth in particular terms and not by general 
inclusions. Such notice shall be filed for record in the register of deeds office of the 
county or counties where the land described therein is situated. The register of 
deeds of each county shall gt = all such notices presented to him which describe 
land located in the county in which he serves and shall enter and record full copies 
thereof in the same way that deeds and other instruments are recorded and each 
register shall be entitled to charge the same fees for the recording thereof as are 
charged for recording deeds. In indexing such notices in his office each register 
shall enter such notices under the grantee indexes of deeds under the names of the 
claimants appearing in such notices. 


“Sec. 6. This act shall be construed to effect the legislative purpose of sim- 
plifying and facilitating land title transactions by allowing persons dealing with 
the record title owner, as defined herein, to rely on the record title covering a period 
of not more than 40 years prior to the date of such dealing and to that end to 
extinguish, all claims that affect or may affect the interest thus dealt with, the exist- 
ence of which claims arises out of or depends upon any act, transaction, event or 
omission antedating such 40 year period, unless within such 40 year period a notice 
of claim as provided in section 3 hereof shall have been duly filed for record. The 
claims hereby extinguished shall mean any and all interests of any nature whatever, 
however denominated, and whether such claims are asserted by a person sui juris or 
under disability, whether such person is within or without the state, and whether 
such person is natural or corporate, or private or governmental. 


“Sec. 7. Nothing contained in this act shall be construed to extend the periods 
for the bringing of an action or for the doing of any other required act mabe any 
existing statutes of limitation nor to affect the operation of any existing acts gvern- 
ing the effect of the recording or of the failure to record any instruments affecting 


land nor to affect the — of Act No. 216 of the Public Acts of 1929 nor of 
ic 


Act No. 58 of the Pub 
Acts of 1939. 


“Sec. 8. No person shall use the privilege of filing notices hereunder for the 
purpose of aa the title to land, and in any action brought for the purpose of 
uieting title to land, if the court shall find that any person has filed a claim for 
at reason onl. he shall award the plaintiff all the costs of such action, includin 
such attorney fees as the court may allow to the plaintiff, and in addition, shall 
decree that the defendant asserting such claim shall pay to plaintiff all damages that 
plaintiff may have sustained as the result of such notice of claim having been so 

filed for record. 


Acts of 1917 as amended by Act No. 105 of the Public 
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“Sec. 9. No interest, claim or charge shall be barred by the provisions of 
section 3 of this act until the lapse of 1 year from its effective date, and any interest, 
claim or charge that would otherwise be barred by said section 3 may be preserved 
and kept effective by the filing of a notice of claim as required by this act during 
the said 1 year period.” 


Increasingly, as years have passed, it has been recognized that sooner or 
later some step would have to be taken to simplify the problem of land title 
examinations. The demand that an unbroken chain of title from the Govern- 
ment down to the present be produced has become more and more difficult to 
satisfy. In general, the longer the period of time covered the larger will be the 
number of transactions appearing in the chain, and the more transactions there 
are the greater is the likelihood or possibility that defects and outstanding 
interests will be found. 

The need for some corrective measure was pointed out in a paper presented 
at the Grand Rapids meeting of the State Bar in September, 1944. That paper 
was published in the February, 1945 issue of the State Bar Journal. It was 
pointed out therein not only that the mere lapse of time was creating additional 
difficulties, but also that since some title examiners are notoriously captious in 
their criticisms and in the faults they find in title histories, all title examiners 
were forced, in self protection, to become ‘‘fly-speckers.”* A purchaser of land 
is normally entitled expressly or impliedly to a “marketable title.” Such title, it 
was pointed out, may, generally speaking, be defined as one that is reasonably 
safe against probability of attack. The faithful title examiner who finds weak- 
nesses in the chain cannot stop with the exercise of his best judgment as an 
expert as to whether the proposed title would be held by the courts to be thus 
reasonably safe; he must go further and speculate on whether some fly-specking 
examiner in passing on the same title in the future would advise his client that 
those same weaknesses were so serious that a title clearing proceeding was 
necessary.” To cure or ameliorate such situation, the Bar was urged to sponsor 
a study of possible remedies.* 

The general interest of the Bar plus the introduction in the legislature of 
inadequate and inappropriate bills led the Commissioners of the State Bar to 
adopt the following resolution: 


“RESOLVED, That the State Bar of Michigan approves in principle the 
desirability of legislation which would simplify land title transactions and render 
them less —" through employment of a basic device to make it unnecessary, 
in the normal case, for the title examiner to pay any attention to matters in the chain 
of title that occurred prior to a fixed time in the past, regarded as reasonable, except 
as the records within such period require such attention. 

“RESOLVED FURTHER, That the State Bar of Michigan disapproves of senate 
Bill 12,* because the language thereof is ineffectual to accomplish the apparent pur- 


1 The longer the chain of title, the greater is the provanaty that such captious or overly- 
— examiners will find seeming defects, the clearing of which they advise is 

2 No title examiner wants to put himself into a position that may lead to an explanation as 
to why he approved a certain title which a later examiner has rejected. As a result, careful 
examiners test the gravity of a seeming defect, not by what, in their best judgment, a court 
would decide, but by what an overly-cautious examiner would conclude. A title exam- 
iners thus perforce become “fly-speckers.” 

3 Though the Torrens System was not recommended, it was suggested that a thorough con- 
sideration of the general problem would necessarily include a study of that system. 


4 Ultimately, in the legislative process, the bill 
Senate Bui No. 1b gi process, the now under discussion was substituted for 
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pose of such proposed legislation, and would tend to perpetuate the unmarketability 
of a title instead of improving its marketability. 

“RESOLVED FuRTHER, That the State Bar Committee on Real Property Law 
should continue its study of the matters above mentioned, and advise with the 
proper committees of the legislature, and report with its recommendations as to 
proper legislation at the earliest possible time consistent with careful study.” 


The Committee on Real Property Law consists of seventeen members, 
entirely too many to promise much progress in bill drafting. The Chairman of’ 
the Committee, Mr. T. Gerald McShane of Grand Rapids, appointed a sub- 
committee of six, including himself, to carry on this work. His wide experience 
in title matters with a background of thorough preparation and discerning mind, 
made him a peculiarly valuable head of the committee. 

The group was more or less familiar with the comparatively recent legis- 
lation in several comparable states designed to remedy the same basic difficul- 
ties.© It was also mindful of the Ontario legislation,® and familiar, in a general 
way, with the English practice so far as it could be learned from publications. 
The act contains features that were suggested by these sources, but in its general 
approach, as will be pointed out herein, our act is a departure. 

The purpose of the act, as stated in its sixth section, is to simplify and 
facilitate land title transactions “by allowing persons dealing with the record 
title owner, as defined herein, to rely on the record title covering a period of 
not more than 40 years prior to the date of such dealing, and to that end to 
extinguish all claims that affect or may affect the interest thus dealt with, the 
existence of which claims arises out of or depends upon any act, transaction, 
event or omission antedating such 40 year period, unless within such 40 year 
period a notice of claim as provided in section 3 hereof shall have been duly 
filed for record.” 

It is important to observe that the act is not a statute of limitations,’ nor 
is it one narrowing the kinds of interests in land that may be created.* It 
declares, in effect, that a person as to whom certain things are true is a safe 
person with whom a purchaser or incumbrancer may deal; and to make such 
dealing truly safe the act cuts off all interests, charges, etc., the existence of 
which depends upon events, etc., more than forty years in the past, unless they 
have been kept alive by the simple process of recording a claim thereof within 
the forty-year period. If, occasionally, a meritorious interest is cut off by the 
operation of this act, the general benefit resulting from the clearing of land 
titles amply warrants such effect, as in the case of wiping out of vested rights 
by operation of the recording acts. 

Since the act cuts off old interests (when they are cut off) only in favor of 
a certain person or persons, it is, of course, vitally important to note who such 
person or persons are. 

The committee began their labors with the idea that a person qualified to 
own land in Michigan in possession thereof who could show a record title to 
+ HRS 220, You Op UE OU Ai, a ee Suey 2848) 2 4 204 En, Act 

1939) § 11024; Minn. Laws, 1943, ch. 529; Wis.’Laws, 1941, ch. 293. 
6 Ontario Rev. Stat., 1937, ch. 171. 


7 The act does not bar mere causes of action, the primary characteristic of statutes of limita- 
tions. Under its operation an interest may be extinguished though not assertable by suit. 
8 me Rule 9 pinst rae example, prevents the cpontion of certain interests. The 
as no s n, ough in some respects oes accomplish one of the 
objectives of the rule, the more free alienability of land. - 
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such land in himself or in himself and predecessors in interest for as long as 
forty years ought to be, in an overwhelming percentage of instances, a safe 
person from whom to take a deed or mortgage, and that a title derived from 
such person should be made safe, subject only to such outstanding interests as 
appear of record within that forty year period. The idea obviously has some 
resemblance to the “‘root-of-title” that has played a large part in English land 
title transactions. 

It must be a rare case indeed in which a person has had the ownership, 
according to the records, of an interest in land for as much as forty years and 
yet does not really own it. The same may be said of a person who while not 
having such record ownership in himself for that period, is able to show a con- 
nected title of record for that period ending in himself. Even more rare must 
be the instances of non-ownership of such person when no other person is in 
antagonistic possession of the land in which the supposed interest exists. 


The first two sections of the act are the outcome of the effort to formulate 
that idea. It will be observed that the language used makes the provisions of 
the act applicable to “any interest in land’’; it is not confined to dealings involv- 
ing the full fee ownership, but covers any land interest which is the subject mat- 
ter of the dealing. It will be noted also that the affirmative requirement of pos- 
session by the person able to show the forty-year record title gave way to the 
negative requirement that the land affected shall not be in the “hostile posses- 
sion” of another.? The legal meaning of hostile possession in contrast with 
permissive possession is surely clear enough. The status, for our purpose, of 
vacant land was thus made clear. 


The bearing of the first two sections upon the often mooted question as 
to ‘‘marketable title” is obvious. No doubt, as time goes on, land contracts, as 
to this feature, will be drawn with the provisions of this act in mind. 


Too much emphasis cannot be placed upon the fact that the third section, 
under which competing interests may be cut off, operates only in favor of the 
person thus declared by the preceding sections to have a “marketable title” 
and his “successors in interest.” With this in mind, one can the more readily 
understand what was pointed out above, that the purpose of the act is to sim- 
plify and facilitate land title transactions, not to provide anything like a statute 
of limitations. In an actual or prospective dispute in which it may be thought 
that this act will play a part, the person hoping to derive some aid from it must 
satisfy himself as to two facts: (1) Is my party one with an unbroken chain 
of title for forty years as defined in section 2? (2) Is the land in the hostile 
possession of another person? Unless the first of these questions can be answered 
in the affirmative and the second in the negative, this act has no application.” 


9 In the final draft, as will be noticed, this affirmative element gives way to the negative 
proviso at the end of the first section: “Provided, however, that no one shall be dee 
ve such a marketable record title by reason of the terms of this act, if the land in x 4: 
such interest exists is in the hostile ssession of another.” Vacant land with no one in 
actual possession surely cannot be id to be in the “hostile possession” of anyone. The 
act, therefore, may apply to such unoccupied lands. 

10 It is ible that situations may be met in which each one of two, or even more rsons 
may able to give an affirmative answer to the first uestion. "That is, there fray be 
more one recorded chain of title to a lar piece of land, each one covering 
forty or more years. No doubt such cases will not be common, When, however, such situ. 
ation does develop, it seems “ that this act will be operative only in favor of the one 
whose in is consistent with the F resent possession. It is, 
this upgsual eieatiee no one will be in possession. That surely would b 
tion. howev: it should arise, the conclusion would seem inesc: pable ‘that “ehis act 
would te of no o help. One would have to proceed as if this legislation « ware not on the book. 








CLEARANCE OF LAND TITLES 169 


We believe, however, that it will be helpful in upwards of 95 percent of the 
potential contests."' In cutting off competing claims only as against such person 
as we here declare to have a “marketable title” and his successors in interest, 
this act differs from such other American legislation along this general line as 
we have observed. In this respect, however, the act has some resemblance to 
the Ontario statute. 

It has been the intention of the committee that under the act the person 
declared by the first two sections to have a “marketable title’’ and his successors 
in interest shall hold and take the interest in land in question freed of all 
interests, claims, charges and defects, affording a possible basis for a claim, 
that depend upon or arise out of ‘‘any act, transaction, event or omission” that 
occurred more than forty years in the past, unless a notice is filed for record 
during that period as set forth in the third section. This thought is reiterated 
in the sixth section where it is said that ‘The claims hereby extinguished shall 
mean any and all interests of any nature whatever, however denominated, and 
whether such claims are asserted by a person sui juris or under disability, 
whether such person is within or without the state, and whether such person is 
natural or corporate, or private or governmental.” The only exceptions, and 
they are not very broad, are set forth in section 4. 

The members of the committee could think of no other words that would 
make it any more clear that a// competing claims, with the exceptions as stated, 
were to be cut off, unless kept alive by filing the notice of claim for record. The 
desire was to relieve the title examiner from all concern as to things that hap- 
pened more than forty years in the past unless the instruments on record during 
that period have kept the interest alive. Under this act there can be little or 
no room for operation of the ‘‘fly-specker’’ as to supposed shortcomings not 
appearing of record during the preceding forty years; that is, if the point is 
raised as against a person with the statutory ‘marketable title” or as against 
his successors in interest. 

No doubt it was unnecessary to provide expressly for an exception in 
the case of interests of the United States.” That would have been implied, 
for the state legislative power cannot affect rights of the Federal Government. 
The exception of reversioners is also probably superfluous, but not for the 
same reason. It was the thought of the committee that a lessor under a long 
term lease should not be required to file a notice every forty years in order to 
keep his reversion alive. But it is difficult to think of a factual situation in 
which the exception would become operative. At any rate that exception does 
strengthen the point that it is the intent of the act generally to cut off even 
future interests, vested or contingent, unless evidence of their existence is in 
the records during the forty-year period. 

Aside from reversions underlying leases excepted by section 4, future 
interests may be wiped out by the operation of the act. Remembering, however, 
that an interest to be thus destroyed must be incompatible with the interest in 
land as to which the person identified by the first two sections is declared thereby 
to have a “marketable title,” it probably will be a rare situation in which the 
destruction will occur. In a very large percentage of instances the interest dis- 


11 Only usage will tell how closely this guess approaches the truth. 
12 See section 4, supra p. 46. - 
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closed by the records as having existed for forty years or more will be consistent 
with the asserted future interest. Besides, if the contrary is true, those entitled 
to such future interest may easily preserve it by filing for record the simple 
notice prescribed by the third section. Provision is even made for filing of the 
notice by someone on behalf of the claimant. That clearly is designed to 
provide protection, in the few cases where it might be needed, for unknown 
or unidentified claimants of future interests. 

Interests such as profits and easements, including restrictions on use, 
often referred to as equitable easements, may be cut off if their existence 
depends upon transactions more than forty years in the past, and if no notice 
has been duly recorded. They will be wiped out, however, only in favor of 
such persons as are specified in the act. That means that if the interest as to 
which a marketable title is declared to exist is consistent with the continued 
existence of the easement or profit, as it would be if the recorded forty-year 
title discloses that the interest was subject to such outstanding burden, the 
extinguishing effect of the act will not be called into operation. It is thus 
unlikely that many such easements, etc., worthy of being kept alive will run 
the risk of extinguishment. 

The provisions as to the notice of claim that must be filed to keep alive 
charges and claims that otherwise would be cut off, are too clear to warrant 
more than passing reference.'* To discourage possible filings of unworthy 
or unfounded notices, the act requires that the notice be verified, thus subjecting 
the filer to the serious penalties of false swearing. Section 8 fortifies this. 

One thing that must not be overlooked or misunderstood is that the act 
destroys such old claims as are within its operative effect without regard to 
whether the holder of the “marketable title” (as to whom and his successors 
the destruction operates) had knowledge or notice of such claims. Knowledge 
and notice here are not in any sense the equivalent of recording as is normally 
true in recording generally. 

The act makes it clear that it works no changes in the application and 
operation of legal principles as to recording, adverse possession, prescription, 
etc., in so far as events and transactions during the forty year period are con- 
cerned. This is covered by the seventh section which also expressly preserves 
the operation of the existing statutes regarding old mortgages and unreleased 
dower claims. 

It is interesting to speculate as to how the technique of title examinations 
will be affected. While some examiners may feel that they need ask for abstracts 
covering only the preceding forty years, it is a fair guess that, commonly, an 
abstract covering a somewhat longer period will be found desirable. Indeed 
it is not unlikely, at least for a time, that the customary full abstract will be 
wanted. Even if it should work out that way, one need not feel any deep 
distress, for abstractors tell us that a very large percentage of the land in this 
state is already under abstract. Only actual experience will tell whether exam- 


13 In so far as future interests may thus be destroyed, the result is believed warranted by 
the general good accomplished in the improvement of marketability. 

14 Clearly the filing of the notice will preserve the claim for a forty-year period. Will such 
initial filing be effective for more than forty years? A reading of section 3 alone might 
lead one to think that an affirmative answer should be given to that question. When, 
however, one considers the whole act, particularly section 6 wherein the prime purpose 
of the legislation is declared to be the making dependable of a forty-year record, it seems 
entirely clear that renewal notices would have to be filed. 
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iners will feel that they can safely rely on limited histories of title. In any 
event his task will be simplified, particularly when he comes to advising as to 
which of the defects he has found may be safely ignored. It is difficult to 
think of any defects more than forty years in the past, not saved by recorded 
notices, that he will feel should cause his client, the prospective purchaser, 
any concern. 

Title insurance no doubt will be found as useful as it now is. Obviously. 
the insurer will need to take into account fewer possible weaknesses, and if 
present premiums are fair pay for the risk, it may reasonably be expected that 
rates will decline, just as fire rates are lowered as better fire protection lessens 
the risk. 

Certainly there should be many fewer proceedings to quiet title. The “‘fly- 
specker” has thrived on old defects, and, as pointed out earlier herein, title 
examiners of a higher character and grade of ability have had to descend in 
self-protection to the level of the former. Of course, there will be title clearing 
proceedings, but they will deal with comparatively recent and more substantial 
defects. The writer of this paper was told by one lawyer, within a week after 
the bill was approved by both houses that if it became law he would be able 
to save a client a seven hundred dollar expenditure. 

It has been frequently asked whether there is any special significance 
in the period of forty years. There is none. Suggestions varied from sixty 
years to twenty and the period provided was deemed a fair compromise. It 
also is a rough average of the periods in the comparable legislation in other 
jurisdictions. 

Since the act in terms affects interests now outstanding, it was necessary 
to allow a reasonable time for claimants under such interests to take the steps 
necessary to their preservation. The final section deals with that. It is well 
recognized that even statutes of limitations may constitutionally bar remedial 
action as to rights already in existence, providing a reasonable opportunity is 
left to assert them. This act, it should be again noticed, is not a statute of 
limitations; it destroys no rights except as the claimant neglects to record a 
preserving notice. Surely one year affords an ample opportunity to take such 
step. It seems pertinent also to observe in this connection that the claim thus 
required to be preserved is already at least forty years old. In so far as 
this act operates as an extinguisher of rights, it operates only against very 
old rights.*® 

Not the least of the good things in this act is the legislative declaration 


—_—_—___. 


15 Galy a small percentage of the outstanding claims or interests that will be extinguished 
by the operation of this act, unless the pore notice is filed for record, will be causes of 
action in respect to which some remedial action is available. That is what is back of the 
statement that it is not truly a statute of limitations. Even as to those claims that are in 
the shape of causes of action, the act does not set a time limit within which proceedings 
must be instituted, as is characteristic of statutes of limitations; this statute merely 
soueree that a Sy type of notice as to the existence of the claim be recorded in 
order to keep it alive as again a title declared to be otherwise marketable. It cannot be 
emphasized too strongly that in so far as this act extinguishes interests, it does so for 
precisely the same reason that unrecorded deeds are avoided in favor of subsequent pur- 
chasers, namely the + — of a consequence sufficiently severe to drive people to give 
record notice within 

s legislation applies not only to interests that may arise in the future, but also to 
interests that are already forty years old. A year is allowed, however, for the claimants 
of such interests to take the necessary step to preserve them. If the act had purported to 
extinguish such interests without giving a reasonable yt for their preservation 
no doubt it would have been unconstitutional as to such interests. The only constitutional 
question here is whether one year affords a reasonable opportunity to prepare and file the 
preserving notice. As to that, it is believed that only one answer can be given. 
It is not uncommon for statutes of limitations, whether new ones or revisions of old 
ones, to apply to causes of action that already have accrued, and the period of time thus 


he forty year period of the claimed interest. 
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that under circumstances stated therein one shall be deemed to have a “mar- 
ketable title,” subject only to such interests as are not cut off by the operation 
of other provisions. As already pointed out, the only interests, aside from 
those expressly excepted in section 4, that are left alive and effective are those 
arising out of transactions within the preceding forty years and those earlier 
ones preserved by recorded notice during that period. That means that no 
title under the circumstances stated in the first two sections can be held unmar- 


ketable because of the existence of claims and defects arising out of events 


allowed for assertion of such causes by appropriate proceedings is frequently much shorter 

than the general period provided by the statutes. The cases passing on the validity of such 

— are more than a few. In 2 CONSTITUTIONAL LIMITATIONS, 8th ed., 764 (1 ) Judge 
‘ooley says: 

“All statutes of limitations, also, must proceed on the idea that the party has full 
opnertunty afforded him to try his right in the courts. A statute could not bar the existin 
right of claimants without affording this opportunity: if it should attempt to do so, it would 
not be a statute of limitations, but an unlawful attempt to extinguish rights arbitrarily, 
whatever might be the purport of its provisions, It is essential that such statutes allow a 
reasonable time after they take effect for the commencement of suits upon existing causes 
of action; though what will be considered a reasonable time must be settled by the judg- 
ment of the legislature, and the courts will not inquire into the wisdom of its decision in 
establishing the period of the legal bar, unless the time allowed is manifestly so insuffi- 
cient that the statute becomes a denial of justice.” 

The soundness of this expression is attested by scores of cases, It will suffice to refer 
to a few. In Terry v. Anderson, 95 U.S. 628 (1877), a statute was upheld though it required 
claimants with existing causes of action to sue within nine months and seventeen days. 
Under the former law twenty years was allowed. The court pointed out that when the new 
legislation took effect, the claimants had alnenty let over four years go by. See also 

cGahey v. Virginia 135 U.S. 662 at 704, 10 S.Ct. 972 (1890); wo a v. Scovil Mfg. Co., 
77 Conn. 528, 60 A. 132 (1905); Will of Bresnehan, 221 Wis. 51, 26 N.W. 93 (1936). In Turner 
v. New York, 168 U.S. 90, 18 S.Ct. 38 (1897), a New York statute was upheld, the statute 
declaring that deeds from the state comptroller of lands sold for nonpayment of taxes 
should, after having been recorded for two years, be deemed conclusive as to irregularities 
in assessment, in any action brought more than six months after the statute became effec- 
tive. The case and its doctrine have been repeatedly Spprover and applied. Blinn v. Nelson, 
222 U.S. I at 7, 32 S.Ct. I (1911), Holmes, J., observing that “Now and then an extraordinary 
case may turn up, but constitutional law, like other mortal contrivances, has to take some 
chances, and in the great majority of instances no doubt justice will be done”; Alexander, 


gr 
nited States, 128 F. (2d) 82 WPL United States v. 25.4 Acres, 52 F. Sere: 7 
3N.W. 162 N. Y. 


(1943); Campbell v. Bruce, 231 Iowa 1160, (2d) 521 (1942); Meigs v. Roberts, 

371, 56 N.E. 838 (1900). In Mulvey v. Boston, 197 Mass. 178, 83 N.E. 402 (1908), the court 
considered a statute which reduced the period for bringing certain types of actions from 
six to two years. The act was applicable to existing causes of action, but no special period 
was expressly allowed for starting suit on such existing causes. It was held that the thirt 
dave that had to elapse before the act took effect was not an unreasonable time for insti- 
tuting actions; hence the act was valid. In Kentucky the court seems inclined to sageee 
that more time be allowed. Berry & Johnson v. Ransdall, 4 Met. (61 a) 292 (1863) (thirty 
days not sufficient); Pearce v. Patton, 7 B. Mon. (46 Ky.) 162 (1846) (six months, too short). 
In Krone v. Krone, 37 Mich. 308 (1877), an allowance of one year for suing upon an — 
cause of action was held sufficient. In McKisson v. Davenport, 83 Mich. 211 at 215, 47 N.W. 
100 (1890), the court said: a suitor must have a reasonable time in which to com- 
mence an action to enforce his rights, and it is for the Legislature to provide a general 
rule applicable to all cases falling within a class, and not for the Judiciary to declare 
wet is or should be a reasonable time varying with the circumstances of each case as it 
arises.” 

Of course, as pointed out above, the statute here under discussion is not, strictly 
speaking, a statute of limitations. Surely, however, the constitutional requirement under 
which a reasonable time must be allowed for asserting se causes of action cannot 
have a stricter meaning when applied to a requirement that certain simple steps be taken 
in order to keep an interest alive as against a recorded chain of title declared the stat- 
ute to be prima facie marketable. Indeed Turner v. New York, supra, may viewed 
as a case involving this latter + ~ of legislation. There, irregularities in tax sales were 
declared unavailing as against a two-year record title, and, as to existing situations, the 
court allowed ed six months for steps to be taken. The important thing to notice here 
is that the principles applicable to statutes of limitations generally were deemed controlling. 

In Austin v. And , 279 Mich 424, 272 N.W. 730 g 7), the court ruled that Act No. 
216, Pub. Acts 1929, 3 Comp. L. 1929, § 13357, 13358, Mich. Stat. Ann. (1937) 8 26.692, 26.693, 
applied retrospectively as well as prospectively. That legislation deciared that mortgages 
more than thirty years past due should be considered discharged of record unless renewed 
by an affidavit filed in the office of the register of deeds, That conclusion was based largely 
upon the fact that the third section of the act provided that the operation of the second 
section (the one requiring the filing of the affidavit) should be deferred for three months. 
It is only fair to state that Sharpe, J., in his opinion, pointed out that the case then before 
the court called only for a construction of the act, its constitutionality not being in issue. 
in the sixteen years since the act became operative, apparently no case before the court has 
raised any question as to the sufficiency of the three month period. The statute requiring 
dower claimants as to lands conveyed more than twenty-five years in the past to file a 
claim of dower within six months after the act became effective in order to keep such 
claims alive (Act No. 58, 1917, Act 105, 1939) seems never to have been questioned En any 
reported case. The current act allows four times as much time than did the mortgage act 
and twice as much as the dower statute. It would be indeed surprising if the court were to 
——- pe present legislation invalid because of the time allowed for filing the statements 

If a statute purported to wipe out interests under circumstances in which laimant 
had no opportunity fo or himself, either by suit or by recording a notice, A {indeed a 
oa ee d be precensee. gee So v. Seeley, 13 Mich. 329 (1865). 

s e granting of special indulgences, if any, to perso’ 
is purely a matter of legislative discretion. . . RS SRee Seseeeeieies 
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more than forty years ago, unless, of course, the notice of claim has been 
seasonably recorded.’® 

It certainly was not intended that this statutory marketable title should 
be the ov/y one that might be entitled to such classification. The act does not 
purport to declare that a marketable title must be one falling within the speci- 
fications there laid down, and it would be a tragedy if the legislation were 
to be authoritatively construed otherwise. As stated above, it seems probable,. 
as time goes on, that land contracts will be drawn to take advantage of 
this statutory definition. 

As any new model of automobile develops mechanical “bugs” under 
the stress of everyday use, which have to be corrected by changes in design, 
etc., so it is possible that this act, something new in title legislation, may in 
use develop unsuspected weaknesses that will need a correcting or clarifying 
amendment. The members of the committee which labored many hours in 
the drafting of the bill will look and listen attentively for the signs of weakness. 
It would be indeed remarkable if they had foreseen and guarded against all 
the possible difficulties. 

Too much emphasis cannot be placed upon the fact that unless notices 
of the type provided for in this legislation are filed within the next year, a 
lot of interests in land in this State of Michigan are going to be in danger 
of extinguishment. Unless landowners and their advisers are alert, not only 
will many titles be automatically cleared of claimed interests and defects that 
ought to be wiped out, but a lot of perfectly meritorious interests will fall 
with them. The door is open and the process is simple for preserving those 
that deserve to be saved. Let no lawyer claim that he has not been warned. 
It is important that all possible publicity be given to the existence and 


operation of this act. 


16 It is not unlikely that for a time after this legislation becomes effective overly cautious 
lawyers will continue to advise against acceptance of titles with defects more than forty 
years old, and within the scope of this act. Such reluctance to accept titles may rest in 
ee on lurking doubts, however unsubstantial, as to the constitutionality of the statute. 
t is, therefore, to be hoped, that, fairly soon, litigation may develop in which it may be 


possible to get an authoritative decision. It is also to be ae that some contract vendor 
Oo 


may be moved to insist in litigation that a buyer be requir perform and accept a title 
as “marketable” despite some defect or interest more than forty years old which has not 
been kept alive by a recorded notice. The sooner these points are ruled on by the court, 
the sooner this legislation will become truly useful. 


NEW MEMBERS FOR THE BAR ASSOCIATION OF THE STATE 
OF KANSAS ARE ALWAYS WELCOME. NOW IS THE TIME TO JOIN! 
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DOES PROOF OF AN IRRESISTIBLE IMPULSE 
ESTABLISH THE DEFENSE OF INSANITY? 


By JAMES BARCLAY SMITH 


Instructor, School of Law, University of Kansas 


Epiror’s Note — This article was printed in the Virginia Law Review of Septem- 
ber, 1945 (Vol. 31, No. 4) pages 865 to 887, while the author was serving as a Lieu- 
tenant Colonel in the United States Army, and is reprinted by permission. 

The subject is one of the most difficult and intangible. Its difficulty arises 
not only because it explores the depths of the sciences of law and medicine 
and their interdependencies, but also because its study requires the examination 
of a wide range of facts and observational experience. The volume of materials 
and the length of discussion are enormous. The object of this paper is to 
avoid the habit lines of the legalistic ruminations upon quantitative psychology, 
and to compass upon the judicial functions under the doctrine of depart- 
mentalization in terms of what is to be done, how it is to be done, and by 
whom it is to be done. To document fully would require such length of state- 
ment and such a baggage of details as to defeat the purpose of this paper.’ 
Where my study discloses agreement in substance among the putative authori- 
ties that will be recited without documentation, and this because the important 
thing is the visualization of pattern involving the juxtaposition of functions 
as distinguished from the elements which compose them. However, in order 
to set the materials, it is necessary, by way of introductory setting, to outline 
“insanity” in the courts. This expression is stimulated by several years of 
close observation of many case upon the subject matter, and an increasing 
sense of satisfaction upon what I long have supposed was “criminal” law 
in official administration as distinguished from individual wrongdoing. The 
latter is distributive while the subject is particular. 

At one time, early in the common law, insanity was no defense to one 
accused of injurious deed, but was itself a ground for punishment — punish- 
ment at early times including capital punishment. Now, all courts say that 
an insane man is not responsible, under the laws of crime, for acts to which 
his insanity drove him. This carries them to attempted, judge expressed tests 
of insanity. Time tolls off, among others, the wild beast test, the fourteen 
year old child test, and the disability to distinguish between good and evil test. 
It is an interesting note, as we observe the progression, that insanity is defined 
as a lack of understanding, but, as the understanding of the court increases, 
the quantity of the test of insanity (and in turn, the quantity of penalty) 
decreases. A casual observance indicates that all progress was pegged upon 
the insane test of McNaughten’s case in 1843,’ the right and wrong test. 

After McNaughten had been acquitted on the ground of insanity, the 
question came up for debate in the House of Lords, and the opinion of the 
judges was asked. They answered: 

1 See, for direct use, however, the yetuante symposium studies in 1943) 29 V 


Rev. 677- 
829: (1943) 52 YALE L. J. 586-633. See also (1943) 30 VA. L. Rev. 87-175: (1 REV. 
og8°817 and (1944) 58 YAEL. J. 684.699" (3844)"80 VAL. 


2 10 Cl. and Fin, 200 (1843). 
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1. “The jurors ought to be told in all cases that: every man is presumed to be sane, 
and to possess a sufficient degree of reason to be responsible for his crimes, 
until the contrary be proved to their satisfaction” ; 

. “To establish a defense on the ground of insanity, it must be clearly proved that, 
at the time of committing the act, the party accused was laboring under such a 
defect of reason, from disease of the mind, as not to know the nature and quality 
of the act he was doing; or, if he did know it, that he did not know he was 
doing what was wrong” ; 

. As to “persons who labour under such partial delusions only (i. e., in respect 
to one or more = subjects or persons), and are not in other res 
insane, we are of opinion that, notwithstanding the party accused did the act 
complained of with a view, under the influence of insane delusion, of redressing 
or revenging some supposed grievance or injury, or of producing some public 
benefit, he is nevertheless punishable according to the nature of the crime com- 
mitted, if he knew at the time of committing such crime that he was acting 
contrary to law.” 

The opinion of the House of Lords was an advisory opinion designed 
to lay down the proper tests for determining mental responsibility whenever 
a defendant prosecuted for homicide should raise the plea of insanity. In the 
previous year, McNaughten had been tried for killing Edward Drummond, 
whom he shot in the back, mistakenly believing he was firing upon Sir Robert 
Peel. Drummond was Peel's private secretary, and McNaughten was led to 
this violence by clearly substantiated delusions of persecution. He was tried 
before Chief Justice Tindal, filed a plea of lunacy, and was acquitted by the 
jury, which returned a verdict of “not guilty, on the ground of insanity.” 
The case provoked so much discussion in high places that the judges were 
called upon to declare, for the guidance of courts in future cases, what a 
defendant must prove in a prosecution to establish mental irresponsibility for 
his act. The test of responsibility, as quoted above, has been generally applied 
in England and in the United States. 

The farcical clarity of the quoted statement did not preclude confusion 
in its application. This was partly caused by other statements in the opinion. 
An element of confusion arose from the difficulty of determining just what it 
meant by “right’’ and ‘‘wrong.” Some cases insist that it means a knowledge 
of the lawfulness or unlawfulness of the act. Some justification for this is 
found in the statement of the McNaughten case. 


“We are of the opinion that notwithstanding the party accused did the act with a 
view, under the influence of insane delusion, of redressing or avenging some sup- 
posed grievance or injury or of producing some public benefit, he is nevertheless 
punishable according to the nature of the crime committed, if he knew at the time of 
committing such crime that he was acting contrary to law, by which expression we 
understood your Lordships to mean the law of the land.” 


The Court of Appeals of New York answered this by saying that: 


“The real point of the inquiry was whether a defendant who knew that the act was 
wrong was excused because he had an insane belief that either personal or public 
good would be promoted by the deed. There was no thought of any conflict between 
the commands of law and morals.” § 


This debate seems to be contentious for if it be true that the language 
of the test established in the McNaughten case contemplated an ability to dis- 
8 People v. Schmidt, 216 N. Y. 324, 110 N.E, 945 (1915). 
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tinguish between moral rightness and wrongness, there is no necessary conflict 
between moral rightness or wrongness and legal rightness or wrongness as 
usually the two will be coincident. Since the McNaughten case, no court has 
required greater evidence of insanity than there laid down to prove that the 
accused was insane. 

By the term moral insanity the courts refer to a perverted condition of 
the moral nature which impels a person naturally towards crime. They say 
that from bad associations and surroundings, and from constant and untre- 
strained indulgence in vice, a man’s disposition may become so morbid and 
diseased that his conscience will not restrain him. Although his mind may be 
sound, and he may know right from wrong, his passions may have become 
so strong that he has virtually last control of them. This condition is dis- 
tinguished from insanity by the fact that the mind is not diseased. Moral 
insanity does not excuse a person from criminal responsibility. Emotional 
insanity or temporary frenzy or passion arising from excitement or anger, and 
not from any mental disease, does not excuse. There is danger of being 
misled by the cases on moral insanity and irresistible impulse from disease of 
the mind as the judges sometimes use the former term when they mean the 
latter. The cases must be examined to see whether the irresistible impulse 
spoken of arose from mental disease or from mere moral depravity or callous. 

While no court has raised the quantity requirement of McNaxughten’s 
case, some require less proof of insanity to make out this defense by adding 
a third element to the two which appear in the right and wrong test by recog- 
nizing the irresistible impulse test. The theory of this test is that a person acts 
under an insane, irresistible impulse when, from disease of the mind, he is 
incapable of restraining himself, though he may know that he is dong wrong. 
He may know at the time the deed was done the nature and quality of the 
act he was doing, and that he was doing wrong, but, but reason of the duress 
of a mental disease, he may have lost the power to choose between 
the right and wrong and to avoid doing the act—his free agency being 
at the time destroyed. 

While there is an evident inclination toward the irresistible impulse test, 
the movement is slow, and the cases are confused. Some have used the term 
in contradistinction to the right and wrong test, to others it illustrates that 
test, others say that the right and wrong test includes the element of irresistible 
impulse, and others deny that such a form of insanity exists. Some of the last 
type, refusing to recognize irresistible impulse as a mental disease, say that it 
is nothing but moral depravity.’ In all cases, to be recognized as a defense, 
the impulse must be irresistible, and must be caused by disease of the mind. 
Mere passion in a sane person does not suffice. The act must also be con- 
nected with the mental disease in casual relation. 

One of the questions submitted to the judges in McNaughten’s case dealt 
with the case of one suffering from partial insanity. They answered to the 
effect that, assuming such partial insanity, the accused should be held or not 
according as the facts supposed by the person would have justified his act if 
they had been as he believed them to be. Some have thought this means that 


4 “Mortality, thou deadly bane, Thy tens o’thousands thou hast slain!” 
5 “He wales a portion with judicious care; And ‘Let us worship God,’ he says with solemn air.” 
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an insane person is to be judged by the same standards as a sane person, and 
is given the advantage only of a mistake of fact. The statement in the 
McNaughten case has caused the writing into the law of a doctrine of partial 
delusion or partial insanity which has been followed generally in England 
and in the United States. It need to have no practical importance if the 
doctrine of irresistible impulse is recognized. 

When it comes to the question on whom rests the burden of proof under’ 
an insanity defense, we find that the courts are agreed that all persons are 
presumed to be sane until the contrary appears, and that the defendant must 
introduce some evidence to open the presumption. From this point, the courts 
begin to differ. Some hold that the burden is on the defendant to establish 
his insanity beyond a reasonable doubt. Under this rule, of the jury has any 
doubt it must convict. Others say that the burden is upon the accused to prove 
insanity, not beyond a reasonable doubt, but only by a preponderance of the 
evidence. Other courts hold that though the burden is on the accused to intro- 
duce some evidence to rebut the presumption of sanity, if the evidence raises 
a reasonable doubt as to whether he was sane, he is entitled to an acquittal. 


The foregoing narrative recital appears, and is intended to appear, wholly 
inunctuous. The temper and contention appear in all jucge-lawyer utterances 
in which the writer has sought to declare per se what the mental states or 
processes are for the purpose of instructing the trier of facts, or by general 
dissertation. This becomes the fulcrum of this discussion. 

When we examine the judicial function, there is nothing so objectively 
elemental as the norm under which evidentiary facts are assimilated into 
ultimate facts. It is that rules of direction are issued under which the trier 
of facts sifts the probative value of evidence to determine the ultimate facts 
upon which the rules of decision or judgment operate. Sometimes it is said 
that out of the facts the law arises. The vice of most judge-lawyer vocaliza- 
tion on insanity is that they attempt to supply the evidentiary facts, and assume 
the role of the witness. For comparison, if the issue was whether a great steel 
bridge collapsed because of shoddy materials, the judge would not go out 
and twist or stretch a huge steel stringer and report to the jury its tortion 
quotient, or its tensile capacity. These qualities would have to be developed by 
skilled engineers as matters of evidence after examination of the subject matter. 

Years of dealing with thousands of lawyers and near-lawyers up and 
down the Land disclose their most marked deficiency is a failure generally 
to comprehend and grasp the allocation of responsibility in the allocation of 
governmental function. (Other groups of more restricted specialization are 
worse than lawyers. If we could examine ourselves, “It wad frae monie a 
blunder free us, An foolish notion.”) The probable explanation is that they 
are so close to the particular that they have no time to observe the general. 
When it comes to insanity case rules, the uncertainty, indefiniteness, elusive- 
hess, intangibility, and the general lack of knowledge by laymen of the field 
of mental process and state, the invitation to usurp the task of others has 
been irresistible. In nearly all instances the court has declared some one or 
more of the facts to be found. 

Nowhere is there presently doubt, or, affirmatively, the universal rule now 
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is that an insane man is not responsible for acts to which his insanity drives 
him. If the defendant was actually insane when he did the deed, he is entitled 
to the benefit of that fact in his defense no matter how the insanity was caused 
or induced. The fault with the cases under the McNaughten rule is that the 
judge supplies the fact in issue which might be established properly only 
by evidence. 

It aids some, in analyzing the welter of materials, to note at what point 
of time the question of insanity is raised. This also involves the purpose for 
which the fact is to be considered. Much of the misunderstanding has been 
due to a failure to distinguish these matters. Mental incapacity may be availed 
of by one accused of crime at several points in criminal procedure, and for sev- 
eral different purposes. It may be urged, upon the arraignment or before the 
commencement of the trial, that the accused is so insane that he is incapable 
of making a proper defense, or aiding his attorney, or securing evidence and 
taking advantage of his rights guaranteed to him by the law. If this contention 
is made, it then becomes the duty of the court, either with or without a jury, 
to determine the issue, namely whether the defendant is then insane. This issue 
has invited little attention from the lawyers. 

The second point at which the insanity issue may ordinarily arise is during 
the trial of the case. The accused may introduce evidence of insanity to disprove 
his guilt of the crime charged against him. Evidence on this issue is admitted 
to prove the insanity of the accused at the time of the commission of the act 
which is alleged to constitute the crime for which he is on trial. Lawyers are 
vitally interested in the determination of this issue as it relates to the issue of 
guilt or innocence, and it is on this matter that their prolixity of expression has 
poured undammed. 

An issue of insanity may arise after conviction and before judgment when 
it is presented to challenge the propriety of sentencing the defendant, because 
of the policy of the law is that insane persons should not be punished even 
though they be convicted criminals. It may arise upon appeal after judgment. 
It may arise after the convicted person has been placed in a penitentiary, and if 
it appears that he has become insane, he may be transferred to a hospital for 
proper treatment. 

Generally speaking, lawyers seem to have no interest in determining the 
proper treatment for an insane person. On the other hand, the medical pro- 
fession, including psychiatrists and sociologists, are vitally interested in ques- 
tions of diagnosis and treatment, only casually interested in the determination 
of a prisoner's capacity to defend himself or to understand the nature of the 
punishment which is imposed upon him, and frequently indifferent to the judi- 
cial determination of insanity as it relates to mental capacity to commit crime. 
This difference of viewpoint has caused much of the misunderstanding between 
the various professional groups. Conceding insanity, the lawyer is willing to 
turn the accused over to the psychiatrist for whatever treatment may seem most 
appropriate. But, until insanity is established, the lawyer insists on a judicial 
determination of criminal responsibilty. 

In approachng an analysis of the problem, we should be slow to establish 
any doctrine on this important subject which we could see would be likely to 
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result in the escape of malefactors from punishment, or afford encouragement 
to a fictitious defense of insanity. On the other hand, no considerations of 
convenience or ease in the administration of the law should be allowed to weigh 
against adhering to any doctrine or any course of practice that rests upon sound 
reason, or that appears to be necessary for the attainment of right results, 
whether or not such doctrine or policy is supported by uniform practice. 

The advisory opinion, McNaughten’s case, laid down rules which failed 
altogether to provide for certain contingencies. The justices did not recognize 
irresistible impulse or inability to refrain from the criminal action indulged, as 
any defense, so long as the actor still retained the ability to distinguish right 
from wrong. The concept of attenuated responsibility was not recognized, and 
the psychopathic personality was ignored. English courts steadfastly continue 
to pay lip-service to the McNaxughten rules. Most American courts have done 
likewise, except for those jurisdictions which have broadened the original cate- 
gories to include the further exculpatory ground of irresistible impulse of one 
kind or another. These rules, pronounced with misgiving, did a great deal to 
sabotage law-medicine relationships. A host of psychiatrists advanced the 
description of clinical entities in the field of psychiatric disorders. The rules in 
McNaughten’s case remained static, although criticized by psychiatrists and law 
writers. They have been impugned by criminologists. 

There is no doubt but that the McNaughten rules are vulnerable. It is 
erroneous to assume that one can abstract single mental faculties in judging 
mental health. Delusions should be regarded as a general sympton of mental 
disorder, and not given a limited evidentiary value. Inability to abstain from 
wrongful conduct runs to volition itself, and is as basic as inability to form a 
moral judgment. The criminal law always has required a mens rea, or bad state 
of mind, as an ingredient of felonies, and some voluntary act to which moral 
culpability can be attached. It is anomolous from the start that irresistible 
impulse should have been excluded from the McNaughten rules. 

It is true that the rules arose from the adversary system; and, before a lay 
judge can frame an intelligible charge for the guidance of lay jurors, he must 
be able to carve out some rule-of-thumb classifications and categories which 
these jurors can apply to the evidence to be valued; but, immediately, they 
import a forced certainty of statement into a realm which is essentially uncer- 
tain and variable. This practical problem of proof has much to do with the 
unwillingness of courts to embrace the doctrine of irresistible impulse. There 
is no doubt that violent disappointments in love and other psychological pres- 
sures can drive a person to inhuman conduct as irresistibly as disease. But the 
courts have been afraid to get out on these unchartered areas, where all criteria 
are dim, and degrees of responsibility are not provable by objective evidence. 
They have not paid so much regard to the paralysis of volition, as to the sus- 
pected tinge of culpability in allowing oneself to take the first step. For exam- 
ple, one who voluntarily partakes of alcohol and kills in a drunken rage, may, 
if he lacked the required malice aforethought or specific criminal intent, have 
his offense mitigated from first degree murder to manslaughter, but he cannot 
set up his drunken state as a complete defense and thereby gain an acquittal. 
But if his voluntary intoxication leads to the independent disease of delirium 
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tremens, and, as a result of an automatic state induced thereby, he kills another, 
he has a complete defense. The culpable first step has merged into a diseased 
state which human agency cannot control. There is a guarantee of authenticity 
when the aberrant state is a familiar sympton of a standard disease.® 


In free societies such as ours, it is axiomatic that all shall be governed by 
general laws for the common good. To refine this further with the assurance 
that we shall be a government of laws and not of men, we require, as a funda- 
mental concept, that a proscription of conduct, in order to penalize that con- 
duct, must have been preordained and clear to the accused. We are further 
admonished, by other concepts of the Constitution of the United States, that 
unless the common good requires it, there is no power in American government 
to impose restraints upon the individual. Our “law” thus involves a determina- 
tion of the minimum standard of conduct acceptable to the established mores, 
and we proscribe any coming short of that standard. To stimulate living up to 
the standard, we impose a penalty for failure. A law of crime is pronounced. 
Criminal liability is declared to attach to non-compliance. Two devices are 
employed to ambulate the project. As it is based upon the common, competency 
is presumed, or one man is assumed to be as able to conform his conduct to the 
mandate of society as another. This is carried a bit further in the aphorism and 
we say that everyone is presumed to know the law. This has no adjective 
meaning, as for example, Mr. Justice McReynolds of the Supreme Court of the 
United States answered the federal game warden from his duck-shooting blind 
when arrested for violating the Migratory Bird Act, “I did not know there was 
such a law.’’* It merely means that such a protective standard declared by the 
general will imposes obligation, regardless of knowledge, as a necessary admin- 
istrative design. 

When we have determined what is the minimum, any failure to comply 
with our predeclared forewarning offends us. We are angered. When the 
nature of the crime is specially revolting, our resentment calls for retribution 
for the “offense.” We are disinclined, in temper, to hear excuses. We carry an 
antique concept that society can be protected only by removing the offender 
from his liberty. He must be confined. Even when we might see the light, the 
only available place and means of confinement is the penitentiary through con- 
viction for crime. The only well known device for holding the dangerous being 
the prison, there have been only two alternatives in the development of our yet 
primitive state of the law, namely, jug him or free him. Fearing to free him, 
we must imprison him. We can imprison him only for crime. If he were 
insane, he is not a criminal. Therefore, we will not entertain a claim of insanity, 
unless it is stuffed down our throats by common clamor. This will be dealt 
with later upon consideration of correlation and means. There should also be 
borne in mind, in progress, the history of insanity at law. We see the early 
law making insanity itself a capital crime. It emerges from this ghastly brutish- 
ness as a defense, 7. e., a no-mind status was a defense. When claims were 
presented of part only of the mind being missing, we see a parade of so-called 
6 Comepeve the doctrine of international law under which an aggressor belligerent acquires 


of non-interference from _by-standers, and of tempered gentleness from his victim. 
(i. e., We must not gas Japan. It would be a mean thing 75 do between gentle folk.) 


7 “When Nature her great masterpiece design’d, And fram’d her last, best work, the human 
mind, Her eye intent on all the wondrous plan, She form’d of various stuff the various Man.” 
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expert witnesses. All familiar with such testimony know that “expert” testi- 
mony can be bought for support of anything for a fee. The unworthiness of 
the witness gave character to and contempt for his theory. In this, the medical 
profession was at least equally delinquent with the lawyer. The concept of 
irresistible impulse was conceived in illegitimacy and reared as a legal bastard. 
Of course, at common law, it has no rights. 

We begin to be confronted with the most exquisite bit of inhumanity. As 
crime includes intent, if there were no intent there could be no crime. If one 
had an irresistible impulse, if his was automatic conduct effected through 
mental disease, his deed was not a crime. Why the courts have become 
befogged is in part due to the adversary system under which even our law of 
crimes is administered, and in part due to the primitiveness of the concept of 
insanity, which, under the McNaughten rules, is, broadly, all or nothing. There 
is no more reason to this than if one had a cyst, milignant or otherwise in his 
body, that he should be considered all rotten or wholly well. The part is 
defected, the whole is not, yet, the diseased part cannot function responsively. 
A room may be burned out of a large building, and while the building, from 
all outward appearances, is in good order, the room (its walls, floor and ceil- 
ing) may be wholly gone. If the volitional function of the mind, in regard to 
particularized conduct, has been replaced by automatism so that the accused 
was impelled by the disease to perform the deed, he had no intent within the 
legal definition of crime. 

It may be said, under the McNaughten tules, the jury will allow the 
accused to go free in spite of the instruction if there were an impelling disease, 
even though partial, suppressing volitional control. The data indicate that this 
is frequently true. On the other hand, it is also true, though probably less fre- 
quently occurring, that when the cry for the accused’s blood reaches the pitch 
of affirmative vengeance, the jury will disregard insanity and have his head. 
This is a result which may arise when the victim of the accused's act was widely 
beloved, or the deed was especially revolting, or the accused is himself pecu- 
liarly obnoxious. It explains the result of the trial of Guiteau. One who shoots 
a popular hero must pay in kind before a jury of the people. What a tribute 
to the intelligence of a system of law as distinguished from the temper of men. 
One is reminded of Wigmore’s recital of a famous trial. ‘Pilate went to the 
balcony and cried to the enraged mob, “What shall we do with Jesus?’ And 
they answered, ‘Crucify him!’” I recall him intoning, as he closed his address, 
“And the justice of the Caesars is no more.” 

By our catch-as-catch-can methods, it cannot be said that any court wholly 
excludes the irresistible impulse as a defense, but it seems to be recognized only 
when it is the explosive symptom of an ascertainable, preexisting disease such 
as delirium tremens, epilepsy, or one of the psychoses. Frequently, such cases 
involve such automatism as to deprive the accused of knowledge of the “nature 
and quality of his act,” or the mental state is such that experts do not hesi- 
tate to say that he was unable “‘to distinguish right from wrong.” But the 
McNaughten rules do not recognize the category of irresistible impulse as such. 
They draw back from the area of mere psychological motivation. 

This conflict between current law and good psychiatry is a consequence of 
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trial by jury. As long as lay jurors are to continue to try such scientific issues, 
there will be a hesitancy to give up the pat, albeit illusory, certainty of the 
McNaughten rules. Were lunacy problems delegated to psychiatrists acting as 
expert referees, the delegation would draw after it a conceded right to erect 
new criteria suitable to guide the new trier of fact. In judicial process, 
definitions serve as signposts for the trier of fact. Instead of abolishing the 
McNaughten rules for chaos, a substituted pattern should be erected designed 
to make the accredited psychiatrist an expert trier of fact in lunacy cases. When, 
as above indicated, the jury uses the verdict of guilty but insane in a generous 
manner, they transfer to insane asylums, instead of to the hangman, many, at 
least one judge commented, who are as sane as the judges who tried them. 
The opposite result can give no greater pride. 

In England, prior to 1800, an acquittal on the ground of insanity would 
enable the defendant to go free without any protection to society. Since 1800, 
an acquittal on the ground of insanity requires him to be committed to an 
asylum and detained “during his majesty’s pleasure.” Some relief was had 
from the McNaughten rules by the Criminal Appeal Act of 1907 under which 
the English Court of Criminal Appeal has had power to hear new evidence in 
reviewing the conviction, and the power to substitute its own verdict for the 
jury’s verdict. This power has been exercised rarely, but it is common, in 
affirming the conviction under the McNaughten rules, to invite intervention by 
the Home Secretary, under the Criminal Lunatics Act of 1884, who is impow- 
ered, after conviction and before execution of sentence, to intervene, to appoint 
a committee of medical men to examine into the prisoner's present sanity, and 
to substitute commitment in an asylum in lieu of the penalty of the court. In 
their investigation, the medical men apply psychiatric standards as they would 
in studying any other case recommended for commitment under a lunacy cer- 
tificate. The somewhat farcical spectacle is presented of the courts paying lip- 
service to the McNaughten rules because of the tyranny of precedent and the 
practicality of the jury trial, while inviting an auxiliary administrative agency 
to pass on their work by stepping in and applying modern psychiatric tests 
after the court is done. The jury has the issue of whether the accused did the 
killing and attempts to determine his mental status at the time. In some of 
our states the judges may redetermine the jury’s findings in civil cases. Some 
analogous relief might be had if this power were extended to the issue of insan- 
ity in cases of crimes with the authority to hear new evidence. 

The American states have not been so adroit in developing escape 
mechanisms from the McNaughten rules. Some have melted the surface, 
but none has thawed the substance. The time has come for recognizing psy- 
chiatric appraisal of court cases as a problem to be handled by experts. The 
trial-defense-acquittal formula is fundamentally erroneous. Culpability or 
fault was a catch-word concept of the past two centuries, but, as the touch- 
stone of legal thinking, it is steadily shrinking. In the field of criminology, 
danger to society is the more important consideration. The accused who 
shows attenuated responsibility, the weakling who gives way to irresistible 
impulses in response to ordinary social stimuli, the psychopathic personality, 
whose whole reaction to life is tragically warped, sometimes in the most 
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cruel and sadistic ways — these persons cannot scientifically be punished as 
free agents they cannot, as a rule, be salvaged by reform, and they are better 
looked upon as special psychiatric cases too dangerous to be allowed to remain 
at large. The test of culpability or fault in committing the alleged crime has no 
real meaning in the presence of one of these permanent personality defects. 
Punishment in such cases is inappropriate, but as the psychopathic personality 
is not technically insane under the McNaughten rules, executive clemency is 
necessary to change a death penalty to imprisonment. Protection will be found 
in detection and control, but determination and disposition are all that we are 
concerned with in this paper. Prevention, however, must be mentioned as even 
more important. Society should be interested not only in protecting its own 
whole, but also in the protection of its individual parts by protecting them 
from the brutal practices of the “criminal” law. 

Thete is no purpose here to explore the methods of the accredited psychia- 
trists, of forensic pathology, of medical criminology and penology. All mental 
defects having a relationship to criminal propensity should be considered. Par- 
ticular defects must be correlated. To be considered significant in point of 
etiology, the defect should have been a substantial relation to the dereliction. 
Mental and somatic conditions must be correlated, and the relationship of extra- 
sensory perception considered. The tracing of the electro-encephalogram must 
be evaluated. The place of morphology and the function of the forensic path- 
ologist in relation to mental disease must be equated. Is there hope for scientific 
accuracy when these are done by the butcher, the baker, and the candlestick 
maker, or, by the quartermaster, the foot soldier, and the gunner? 

The assertion has been made that the way to stop those suffering from an 
irresistible impulse is to declare a heavy penalty by way of punishment. The 
fallacy of this postulate exposes itself. This is not a matter of mollycoddling 
convicted prisoners, nor any idea that we should be emotional or impulsive for 
their release. The hard fact is that we cannot intelligently treat all (even sane) 
people alike merely because of the crime they have committed, without refer- 
ence to age, to background, to physical condition, to the environment from 
which they came, and the possibilities of rehabilitation. We know how little 
penalty or punishment operates as a deterrent for crime. Up to a certain date 
in the nineteenth century, the penalty for pickpocketing in England was death, 
hanging, and reforms urged upon Parliament failed to bring about a change 
until it was discovered that the public had to be protected against having their 
pockets picked when they went to witness the execution of the pickpocket on 
the scaffold. Sane men are not deterred from crime by heavy devices of punish- 
ment. Home Secretary Winston Churchill said that the mood and temper of 
the public toward the treatment and punishment of criminals is the infallible 
test of the civilization of the nation. The primary object in dealing with crim- 
inals must be the protection of the public against unwise and impulsive release. 
The solution must be found from a specific study of the individual needs of the 
convicted persons, a consideration of possibilities of rehabilitation, a discrimi- 
nation between those who for some reason are hopeful and those who for some 
reason are hopeless, the protection of society against the hopeless, and the pro- 
tection of the individual from being regimented in such fashion that his indi- 
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viduality is submerged when he is hopeful, and being allowed to rot in idleness 
when he has capacities for work. 

When we attempt to apply the penalty test as a deterrent to insane persons, 
we would have this monstrous result. Even if he had a mind, the penalty would 
not stop him. But he has no mind for the purpose. To carry it more particu- 
larly into our subject of irresistible impulse, it is even more absurd. Science has 
established that mental disease may express itself in irresistible impulse to do 
the proscribed (“criminal”) act. If he could stop and does not, even though 
punishing by fixed quantity will not stop him, we punish him anyhow — 
because he did it on purpose. But the established fact is he cannot stop. Obvi- 
ously, no amount of promised punishment will stop him from doing what he 
is compelled, without capacity to resist, to do. To punish him is to punish 
him for being insane, because, in fact, he lacks the element essential to crime, 
namely, the retractable intent. Again the ever present and controlling ques- 
tion of fact — was he insane, or, did he have an irresistible impulse to do the 
injury complained of ? 

No purpose would be served by the customary case washing. What has 
been done by the courts and lawyers is objective enough. The great point here 
is that the function of the law has been lost upon the method employed. The 
issue is one of fact, and a fact of such nicety that men, ignorant of its intricacies, 
are incompetent accurately to determine it. The following give a sufficient dis- 
cussion to set the whole judicial picture background. The opinions of Justices 
Smith and Doe in State v. Pike;*® State v. Jones (Justice Ladd),° Parsons v. 
State (Justice Somerville) ; *° People v. Schmidt (Chief Judge Cardozo) ;" and 
Davis v. United States,” suffice. Elaborate discussion of the McNaxughten rules 
and subsequent authorities are indulged by the able justices whose expressions 
are there recorded. The great majority of the courts, following the McNaughten 
rules, apply the test, broadly stated, was the person at the time of committing 
the act laboring from such a defect of reason, from disease of the mind, as not 
to know the quality of the act he was doing; or, if he did know it, did he know 
that what he was doing was wrong. Hence, the capacity to distinguish between 
right and wrong, without the power of choosing between them, is not recog- 
nized except in a very few states. 

It is interesting to note that while New York is listed by courts and text- 
writers as an extreme example of the repudiation of the doctrine of irresistible 
impulse, and as opposed to the so-called Alabama rule accepting it, there may 
be similar results. It is true that the court of last resort in New York adopted 
the McNaughten rules, and repudiated the doctrine of irresistible impulse, 
and that, in addition thereto, the legislature said the same thing. However, 
when the matter came before the gentle Cardozo, speaking as Chief Judge of 
the court of last resort, we find that, by reasoning which would establish an 
irresistible impulse under the Alabama rule, the accused is said to be a person 
who would not know the act was wrong, and so would be insane, and therefore 
would not be responsible.* Although the legislature said irresistible-impulse 
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insanity would not be excuse for the act, yet, should he become insane after 
conviction, his execution will be suspended until he is cured medically, so that 
he may appreciate what is being done for him when he is hanged.** New York 
puts the burden of proof of the issue of insanity upon the prosecution, while 
Alabama makes the accused carry it. 

What is needed is a more scientific means than a battle between hired 
experts (expert possibly in name only, and for a fee) before incompetent triers . 
of such a fact as the mental disease of irresistible impulse. The subject, /. e., 
the accused suffering from the disease, is one to be treated medically rather 
than punitively. The present method is a modern revival of the brutal trial 
by battle. 

Of course, if the accused could not know what is called for in the 
McNaughten rules, he is not a criminal. He would not know anything under 
that test. However, experience demonstrates that insane persons, down almost 
to the last spark of intelligence, have some capacity to distinguish right from 
wrong. The last test of the McNaughten rules, did he know he was doing 
wrong, is a solecism of the first order. Most of those suffering from what is 
often loosely called monomania, an irresistible impulse, are otherwise highly 
intelligent. They are often educated and otherwise well mannered. Laymen, 
ignorant of mental diseases and their consequence are offended by the offense 
— outraged because they observe a person who seems to be fully responsible 
mentally. 

There is a broader background than merely the indignation felt by the 
triers of fact. The medical testimony will disclose not only that the accused 
could not have refrained from the act, but, also, that he will do it again. Even 
when the mind of the court and jury are civilized enough to be willing to recog- 
nize the insanity of irresistible impulse in the accused, the other fact (repeti- 
tion) remains to dominate the result. This is a factor of correlation of institu- 
tionalism. All will concede or promote that the accused is dangerous to society 
if liberated. He must be restrained for protection of both himself and society. 
The only disclosed method of incarceration is to find him guilty of the crime 
charged. That removes him from circulation by putting him in prison. It fails, 
however, to serve the purposes of society because it makes insanity a crime, and 
punishes it. The brutal ancient rule of execution for the crime of insanity at 
least excluded repetition or habit. 

Most people, including those intimately affected, fail to realize that the 
United States has at least three separate and independent statutory codes of 
substantive and procedural law dealing with crimes. One of these presently 
touches, either directly or indirectly, about one-third of the total national popu- 
lation."* In the Military, much of the baggage of words and the viridictive spite 
of the application of the McNaughten rules has been put aside. Not only is 
the practice greatly more enlightened, but the capacity for intelligent and 
humane treatment are potentially gratifying. These cases disclose the judicial 
(court-martial) situation, namely, CM 223448, CM 237425, and CM 236725." 
The opinions of the Board of Review were reported in the order listed, the first 


14 People v. Skwirsky, 213 N. Y. 151, 107 N. E. 47 (1914). 
15 See Sec. 1, Ch. II, Act of June 4, 1920, 41 Stat. 787 (1920), 10 U. S. C. § 1471 (1940). 
16 All reported in (1943) 2 BULLETIN OF THE JUDGE ADVOCATE GENERAL OF THE ARMY. 





186 The JOURNAL 


in 1942, and the others in the following year. The first opinion is a closely 
reasoned analysis reviewing the authorities and precedents. Irresistible impulse 
is recognized as a defense.'’ There the accused was sane for all other purposes, 
intelligent, and able to conduct his own defense. He knew right from wrong. 
The only question was “whether, at that time, he was also able to adhere to the 
right.” An irresistible impulse disables one to adhere to the right. 

The first case is further worthy as a land-mark of enlightened jurispru- 
dence. The rules of evidence in criminal cases places the burden of proving 
every element of the crime charged upon the prosecution, and require that in 
order to convict, the trier of fact must be satisfied of the accused’s guilt beyond 
a reasonable doubt. Since intent is one of the elements the State must prove, 
and there can be no “‘intent’’ if the accused was not sane, it follows that, where 
a defendant sets up a plea of insanity, and the trier of fact has a reasonable 
doubt on the question, it should acquit him. (The division of the courts on this 
point already has been noted.) It seems amazing to say that if a man is insane 
(or has no mind) he, therefore, must be mentally superior to the prosecutor 
and prove the fact. Even courts, like Alabama, which were able to see insanity 
as a defense (and if irresistible impulse is a form of insanity, by the same 
token, it is a defense) nevertheless turned upon the claimant of mental defi- 
ciency the task of government to prove the fact. Of course, it arises negatively, 
that is to say, to prove the mental deficiency as distinguished from proving the 
mental sufficiency. This case involves no such judicial mental confusion. Clear- 
cut is the recognition that the existence of mental capacity is a fact to be estab- 
lished by evidentiary facts. Equally clear, the opinion sees that it is the prose- 
cution which has the burden of proof of that essential e/ement of “crime.” 

That comprehension may be less difficult than application when the 
offense offends the judicial taste appears in a later case.’* The accused was 
found guilty of sodomy, and the commission of the offense was established by 
the testimony of the pathic and the confession of the accused. The defense 
contended that, although the accused knew that the act was wrong, the act was 
the result of an irresistible and uncontrollable impulse which was caused by an 
early fixation. This theory was supported by the testimony of the psychiatrist. 
There was a failure in the action upon the case to meet the issue. The issue is 
insanity, not sodomy. There is no ‘‘crime,” sodomy or what not, unless there 
was mental capacity to avoid doing the act — an act criminal only if the voli- 
tional intention of the accused concurred with his physical conduct. This is 
fully recognized in the later case, CM 236725, where the Board of Review 
follows CM 223448. 

The anomolous inconsistence of the holdings has been corrected and the 
holding of CM 223448, upheld by CM 236725, enforced through the construc- 
tion published in 1943." 

The soundness of CM 223448 is recognized generally in the practice under 
the military code. In all cases where, subsequent to conviction by court-martial, 
17 See (1928) MCM, at 63: “Where a reasonable doubt exists as to the mental responsibility of 

an accused for an offense charged, the accused can not legally be convicted of that offense. 
A person is not mentally responsible for an offense unless he was at the time so far free 
from mental defect, disease, or derangement as to be able concerning the particular acts 


charged both to distinguish right from wrong and to adhere to the r 


18 See (1943) 2 BULLETIN OF THE JUDGE ADVOCATE GENERAL OF THE ARMY at 341, CM 237425 (1943). 
Cf. (1944) 3 BULLETIN OF THE JUDGE ADVOCATE GENERAL OF THE ARMY at 228. 


19 (1943) 2 BULLETIN OF THE JUDGE ADVOCATE GENERAL OF THE ARMY at 383. 
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it appears that the accused may have been insane at the time of the act charged, 
the practice calls for the appointment of a Board of Medical Officers. A Board 
of Medical Officers, at least one of whom shall be a psychiatrist, is appointed 
to examine into the mental condition of the accused in order to determine 
whether he was sane or insane at the time of the commission of the offenses of 
which he was found guilty by a general court-martial. The report of the Board 
contains answers to the following questions: a. Was the accused at the time of. 
the commission of each of the alleged offenses so far free from mental defect, 
mental disease, or mental derangement as to be able, concerning the particular 
acts charged, both (1) to distinguish right from wrong and (2) to adhere to 
the right? 5. Was the accused in proper mental condition at the time of his 
trial to undergo such trial? c. Was the accused at the time of the examination 
and report, sane or insane?” This conforms to and extends the opinion in CM 
223448. It extends that case because even though the record appears upon its 
face to be legally sufficient, if the accused did the act charged under the duress 
of an irresistible impulse, a method is provided to vacate the findings and sen- 
tence when the fact of insanity at the time of the act is learned before the 
sentence is ordered executed. This course would be followed upon the finding 
of insanity by such a Board independently, even though the court-martial had 
found against the accused on a plea of insanity, when the inquiry is initiated 
before final action is taken. 

The great difficulty follows this point, 7. e., after the “term has ended,” 
after the judgment has become final, after the court-martial order directing the 
execution of the sentence. It is the old cliche — the action is final, and there 
is no provision of law for the modification of a final judgment. But the issue 
is jurisdictional! What is to prevent an intelligent state or federal court, or its 
equivalent under codes military, not itself a victim of an irresistible impulse to 
follow the brutal pattern of comfortable precedent, to exercise its inherent power 
to reexamine for a jurisdictional issue? If the accused was insane, there is no 
power under law to convict him for crime. There is inherent in every code of 
laws under American authority a power to inquire if insanity caused the accused 
to do the act charged as a crime. The fact is jurisdictional, and power to vacate 
for lack of jurisdiction is congenital in a program of honest justice. Why must 
the judicial process be a sausage grinder? Why must it be that to be touched 
by a court is to be irretrievably mangled? 

No case, better than CM 237425, demonstrates the consequence of the 
indignation which decent men feel at the commission of revolting acts of 
degenerate practice — offense at the offense. Of course, society should not be 
victim to the insane practices of such persons. But that is, or should be, irrele- 
vant to the issue, “crime,” before a court charged with the imposition of penalty, 
unless we are ourselves to suffer a legal mental lesion lapse to the barbarism 
of centuries ago — to the time when the insane were superstitiously referred 
to as possessed of demoniacal qualities. The treatment must be medical, not 
punitive — there is no crime if the accused was insane. He was insane if he was 
suffering from an irresistible impulse. 

Fortunately, the Army has led the way in intelligent and humane treat- 
ment. Further, it has all faculties under a common-denominator, administra- 
20 See (1928) MCM, par. 87b at 74. 
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tive head to achieve a complete and enlightened solution and serve its own 
purpose, that is, the purpose of the Government in maintaining that branch 
of its functions, the Army. When Army Regulations 600-500 and 600-505 are 
studied in connection with 600-750, 600-200, and 615-360," we see that those 
suffering from insanity are either excluded, or, being in, are sent, through 
administrative action, to proper places of commitment for such illness. There 
is a full pattern under law to restrain those who at liberty are a menace to 
society because of their insanity. No difficulty exists, unless, being in the mili- 
tary service, that insane person does some act which, but for his insanity, 
would be a crime.” 

It is an astounding thing that a pattern of procedure recognizes an admin- 
istrative board of medical experts as the measuring source of the insane in all 
places * except where its importance is greatest. In that instance alone, we, 
as a horseman, or a butcher, or an aviator, or a baker, or a railroad-builder, 
or a candle-stick-maker, or some or all of them, have to pass upon the most 
difficultly nice scientific problem in human experience to the exclusion of those 
accredited scientists who alone are qualified to pass expertly upon the question 
of fact, insanity at the time of the doing of the injurious act by the accused. 
We even reach back before final action to undo the deviltry which the lay triers 
of fact may have done in reaching a finding of guilty where the accused was 
insane at the time of the act charged. Conscious attention to the administra- 
tive problem as a whole, correlating courts and their personnel with the med- 
ical corps, the lawyer and the medical man, would solve the riddle and 
demonstrate to the world the sanest system of justice in practical operation. 

Incarceration of an individual by the Army can serve a military purpose 
only when the objective is discipline and salvage. Any inclination for control 
over many should not cause these unfortunate insane persons to be retained 
under military control as such. The judgment of the medical men is that the 
victims of irresistible impulse will do it (the so-called crime) again. But they 
are to be treated medically, not punitively. The facilities available to the Army 
make it unnecessary to use the brutish alternative, the prison, as a device for the 
protection of society. In the second place, as such a device, the prison is inade- 
quate for such a purpose because the prisoner, the insane man, will be loosed 
to prey upon society in terms of a penal sentence, and not in terms of mental 
health. If he were committed to an appropriate hospital to be there held until 
cured medically to the point of safety to himself and to society, the public 
interest and Army purpose would be served. The problem is one of quarantine 
for a disease dangerous to society. Instructions should be issued to insure a 
conforming practice. The problem in the civil courts is no less compassable. 
The road to safety is available to all. The writer hopes that he has helped to 
clarify the vision to see it and to stimulate the courage to follow it. Under- 
standing and visualization will integrate into determination.** 


21 U. S. Govt. Printing Office. 
22 +) ia 3 BULLETIN OF THE JUDGE ADVOCATE GENERAL OF THE ARMY at 384, CM 236725 


23 (1928) MCM, cf. . 30 at p. 20, par. 35 at p. ar. 63 at p. 49, and par. 87b at 74 
with te B3 and (1944) 3 B E 3." 3 PA K 


it Fe Y ULLETIN OF THE JUDGE ADVOCATE GENERAL OF THE ARMY, 

24 Under the Servicemen’s Readjustment Act of 1944, where collateral administrative deter- 
mination or redetermination of the sanity of the accused at the time of the commission of 
the “offense” is authorized for the purpose of benefits under the Act. P. L. 346, 78th Cong. 
June 22, 1944, 50 Stat. 284 (1944), U.S. C. § 693 (1945). 
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COMPLIMENTS TO KANSAS BAR 


By Emmet H. WILSON, 
Associate Justice, District Court of Appeal, Los Angeles, Calif. 


I wish to compliment your state bar . . . upon your Journal, both as to form and 
content... . It is one of the best state bar journals that have come under my notice. 


SUGGESTIONS CONCERNING “THE CITIZEN AS A JUROR.” 
By Ropert M. Crark, Topeka Kansas 


I have been quite impressed with the prize winning essay in the American Bar 
Association Seana entitled “The Citizen as a Juror.” This is also reprinted in the 
December issue of the Journal of the American Judicature Society. I think this is a 
splendid statement concerning the duties and obligations of a citizen. 

These thoughtS have occurred to me, that the Bar Association could do a great 
public service if it would: 

(1) Print this statement in its jurnal and endeavor to prevail on all Kansas publica- 
tions, including magazines and newspapers to reprint it. 

(2) That larger, suitably drafted and framed placards of this article might be 
hung in an appropriate place in the rooms of the various District Courts, or perhaps 
even in the jury chambers. 

(3) That in addition small postcard size reprints of this statement be prepared 
and placed in the hands of the clerks of the various District Courts for mailing to pros- 
pective jurors. 

(4) That consideration be given to prevailing on the various District Courts to 
make use of this language in somewhat of a standard instruction to be given in all jury 
cases 


Because I have an opportunity to see the caliber of juries that are impanelled in a 
number of states through which our company operates, I have become considerably 
concerned about the fact that in many localities the entire jury is comprised of house- 
wives, and at other points juries are selected from the streets and by-ways for the pur- 
pose of paying political debts. Then too, there has been a tendency on the age of large 


employers to insist that their employees be relieved from jury duty because the particular 
man is indispensable. I hold no brief whatsoever for such an attitude and must say at 
this point, that we in the Law Department of the Santa Fe are striving to convince our 
management that a request for the release of a prospective juror should never be made 
except under the most extreme circumstances. 

I think the Bar Association could do much by endeavoring to convince other 
Fagg that a high standard of judicial administration requires a high type juror. I 
tealize certainly, that there isn’t as much need for anything like this in Kansas as there 
is in other states where there are highly populated areas, such as Chicago and Los 
Angeles, but nevertheless I think the State Bar Association could render a splendid 
public service if something along this line was attempted. 
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THE FIRST REGULAR ANNUAL MEETING 
SINCE V-E AND V-J DAYS 


Preliminary announcements of the 1946 state meeting of the Kansas Bar Associa- 
tion in Wichita appear in this issue of your Journal. Many of the plans have already 
been worked out for most of the program. An outline of the tentative program is 
printed below, in part, in this issue. The Executive Council met in Wichita early in 
December, 1945, selected convention headquarters, fixed May 24 and 25, 1946 as the 
dates, and discussed various agenda subjects. In Mid-January, 1946, the Committee 
on Sections met to work out details for the section discussions. 

This will be the first regular annual meeting of the Kansas Bar Association since 
V-E and V-J Days. The annual meeting of the Association in 1945 was restricted 
because of war-time regulations and requirements. The 1946 convention will be an 
opportunity for all to renew friendships, see the lawyers back from the wars, make new 
acquaintances, hear and take part in the discussions concerning recent developments of 
the law, especially since 1941. The sectional meetings will serve as excellent refresher 
courses on such subjects as Taxation, Probate and Title Work and changes in the Legis- 
lative, Judicial and Administrative categories of the law. 

Extraordinary efforts are being exerted in order that all Kansas lawyers, who so 
desire, may attend the meeting in Wichita on May 24-25 of this year. Complimentary 
copies of this issue of the Journal are being sent to Kansas lawyers who are not now 
members of this organization. A really worthwhile program is being planned for your 
benefit. Can you afford to miss it? — F. C. 





TENTATIVE PROGRAM 


Tentative Program 


SIXTY-FOURTH ANNUAL MEETING OF 
THE BAR ASSOCIATION OF THE STATE OF KANSAS 


Wichita, Kansas 
May 24 and 25, 1946 


Programs of the following associated meetings will be held at the usual times: 


KANSAS JUDICIAL ASSOCIATION 

KANSAS COUNTY ATTORNEYS ASSOCIATION 
KANSAS JUNIOR BAR SECTION 

KANSAS PROBATE JUDGES ASSOCIATION 
KANSAS SHORTHAND REPORTERS’ ASSOCIATION 


CONVENTION HEADQUARTERS, HOTEL LASSEN 


FRIDAY MORNING, MAY 24, 1946 — SECTIONAL DISCUSSIONS — 
PROBATE AND TITLE WORK — 
J. B. McKay, Chairman 
1. Uniform Standards for Title Opinions 
Wilbur Jones, Wichita 
Discussion by 
Paul R. Wunsch, Kingman 


Margaret McGurnaghan, Topeka 
Walker F. Means, Hiawatha 


2. Recent Developments in Probate Law 

N. E. Snyder, Kansas City, Kansas 
Discussion by 
Oscar Ostrum, Russell 
George Templar, Arkansas City 
Steadman Ball, Atchison 
FRIDAY AFTERNOON, MAY 24, 1946— OPENING SESSION OF THE BAR 
ASSOCIATION OF THE STATE OF KANSAS 


Reports of Officers and Committees 
FRIDAY EVENING, MAY 24, 1946 
Annual Banquet Programs and Speaker to be Announced at a Later Date 
SATURDAY MORNING, MAY 25, 1946 —— SECTIONAL DISCUSSIONS 
TAXATION — 
Charles L. Hunt, Concordia, Chairman 


1. Income Taxes — The Lawyers’ Problem 
James D. Dye, Wichita 
Discussion by 
Herschel L, Washington, Leoti 
Glenn Hamilton, Topeka 
A. M. Fleming, Garden City 
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2. Decedents’ Income and Fiduciary Tax Returns 
Leslie T. Tupy, Lawrence 
Discussion by 
E. S. Hampton, Salina 
Frank S. Hodge, Hutchinson 
E. C. Flood, Hays 


3. Tax Savings in Corporate Structure 
Lester L. Morris, Wichita 
Discussion by 
Raymond Rice, Lawrence 


Ernest Blincoe, Ft. Scott 
Paul Ward, Hays 


SATURDAY NOON, MAY 25, 1946— STAG LUNCHEON 
SATURDAY AFTERNOON, MAY 25, 1946— SECTIONAL DISCUSSIONS 


DEVELOPMENTS IN THE LAW SINCE 1941 
E. R. Sloan, Topeka, Chairman 


1. Legislative 
ranklin Corrick, Topeka 
2. Judicial 
Hon. Dean McElhenny, Topeka 
3. Administrative 
Dean F. J. Moreau, Lawrence 


Sectional Discussions Followed Immediately by Closing Session of the Bar 


Association of the State of Kansas, Election of Officers and Adjournment. 


SATURDAY EVENING, MAY 25, 1946—STAG SHOW AND ENTERTAIN. 
MENT BY THE WICHITA BAR 


5 5 


CASE NOTES 


Demaree vs. Boardman, Decided November 10, 1945, 160 Kan. 
438, 163 P. 2d 411 


The decision of the Kansas Supreme Court in the case of Demaree vs. Boardman 
et al., 160 Kan. 438, is interesting from a number of viewpoints and is not very clear. 

One question involved in the case; to-wit, the duty to restore a consideration or 
offer to restore before beginning suit for cancellation of a contract, has been booted from 
pillow to ae by the decisions of many courts. 

The facts in the above-entitled case were in substance as follows: The plaintiff was 
the owner of land located in Greenwood County which was occupied by Renard, his 
tenant. As landlord plaintiff was entitled to one-half of the wild hay grown and stacked 
on the land. Before the hay was cut the tenant purchased his landlord’s share. Later 
the landlord claimed that such contract of purchase was accomplished by fraud on the 
part of the tenant. The tenant advertised an auction sale of the — Before the hay was 
sold and apparently immediately before the auction was held the landlord protested to 
the auctioneers about the sale of the hay presumably disclosing his claim of fraud on 
the part of the tenant. The auctioneers, so the landlord later alleged, promised to pay 
to him one-half of the value of the hay as realized from the auction sale. ah 
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the landlord took no steps to stop the sale. The landlord after the sale brought an action 

inst the auctioneers to recover one-half of the sum received by the auctioneers for 
the hay. It does not appear from the opinion that Renard, the tenant, was a party to the 
action. Apparently the auctioneers set up the contract between the landlord and the tenant 
claiming that the Inadlord did not own the hay at the time of the auction. 

The Court disposed of the case by holding that the landlord had not tendered to 
the tenant the forty-five dollars received by him under the contract between the landlord 
and tenant by which the hay was sold to the tenant and which the landlord alleged had _ 
been procured by fraud, and since he had not done so he could not maintain the action. 

I wonder what went with the plaintiff's claim of a promise by the auctioneers to pay 
him one-half of the amount received for the hay. If the plaintift refrained from taking 
steps to stop the sale on the faith of the auctioneers’ promise to pay him one-half the 
amount received for the hay was that not a binding contract? The landlord had a legal 
right to-bring an action to stop the sale and if he refrained from doing so on the faith 
of the auctioneers’ promise he yielded a legal right. The yielding of a legal right has 
usually been treated as a sufficient consideration for a promise. 

" But take the Court on its own grounds and treat the case as one between the land- 
lord and tenant. If the landlord’s contention were true he was entitled to some money 
for the hay, the amount he had received; to-wit, forty-five dollars. Since the landlord 
was entitled to that amount from any viewpoint of the case and since if the plaintiff's 
allegations were true he was entitled to rescind the contract, it is difficult to see the reason 
for the rule that required him to restore the amount that he received before seeking 
cancellation of the contract. If such restoration could be required in the case made by 
the pleadings as between the landlord and tenant the action was an equitable one. As 
between the plaintiff and the auctioneers the action was at law. Since the Court grounded 
its decision in equity it is hard to see why the Court’s decision in Harnden v. Hadfield, 
113 Kan. 525, was not followed. Just as Judge Burch, who wrote the opinion of the 
Court but who dissented, suggests what should be declared to be the true rule which in 
substance is: That where the plaintiff seeks to rescind the contract on the ground of 
fraud if he has not received as much as he claims to be entitled to and at any event is 
entitled to something then no restoration of the consideration should be required before 
cancellation. The doctrine requiring restoration of the consideration before cancellation is 
equitable doctrine. Why then should a man be required to turn back the money to which 
he is entitled under any view of the case? The Court in Harnden v. Hadfield, 113 Kan. 
525, held in substance that the Court of Equity having acquired jurisdiction of the parties 
and the property on finding that it would be inequitable to grant the specific relief prayed 
for retains jurisdiction to enter such judgment and decree as is equitable under all cir- 
cumstances of the case even though that requires the rendering of a personal judgment 
and making it a lien upon specific property. 

It would seem that the doctrine of Harnden and Hadfield was overlooked. It also 
seems that the dissenting opinion of Judge Burch should have been the basis of the 
decision. 

JOE T. ROGERS, 


of the Wichita, Kansas, Bar. 


To ASSOCIATION MEMBERS, GREETINGS: 


If you — except those still in military service — have not paid your 1946 
membership dues, your name will be dropped from the mailing list of the 
Bar Journal after the February issue. 


— By Order of the Executive Council 
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Both Phil Lewis and Jim Porter are back 
with the Lillard, Eidson firm in Topeka. 
Both the boys are ex-navy men having been 
for a period of several years in the South 
Pacific. 

_ Smith is back in Topeka with an 
office of his own in the Bank of Topeka 
Building. In the suite with Clyde Schenck 
and Frank Miller. 

Bill Reese is back with Hall Smith, John 
Lewis, Ira Burkholder et al. 

Joe Nickell and Earl Swarner are both 
back with the Corporation Commission 
again. 

Bill Vernon is back in the Davis White 
office at Hutchinson coming out of the 
Navy as Lt. Comm. 

Bruce Heath and Dean Mclntyre are 
both back at Abilene, Kansas. 

Kansas lawyers serving in the armed 
forces are exempted from paying the an- 
nual dues of the Kansas Bar Association. 
Association members, except those still in 
the military service, who have not paid 
their 1946 membership dues will be 
dropped from the Bar Journal mailing list 
after this issue. “Pay your dues to keep 
~ Bar Journal complete.” — Secretary- 

reasurer. 

Harold Smithers hunting in Western 
Kansas went to exchange a with one of 
his party, in the exchange the gun went off 
— hitting Harold on the heel — tearing 
the big muscle that controls the foot and 


blowing away some of the heel eo. 
Harold is laid up in a hospital and will be 
for some time. 

This Thursday afternoon closing wrecks 
my plans, Dee oy when I hit both 
Abilene and Junction City the same after- 
noon. 

Kenny Hodge went through Kansas City 
en route to Great Lake, Chicago, to be 
separated so I am told; anyhow he called 
the house. I didn’t get to talk to him, 
being away at the time. 

Bob Jones, formerly of Lyons, Kansas 
— is getting out of the Army about Decem- 
ber 1 and casting in with Senator Walter 
Jones and Dick Hunter of Hutchinson un- 
der the firm name of Jones, Hunter and 
Jones. 

Somewhere I heard that John Fontron of 
Hutchinson was back and at Hutchinson 
although not in the practice. 

O. J. Connell of El Dorado is back with 
a new office, in the Skelly Building. O. J. 
is all dressed up with new and fancy trim- 
mings to greet all and sundry clients. 

Judge George Benson of El Dorado told 
me George, Jr., was en route to the U.S.A. 
for ‘mustering out service,’ having left the 
base at Pearl Harbor. 

Dick Woodward had another try at the 
Norton Hospital. Some of the state digni- 
taries saw him recently, reporting back, 
that “Dick never felt better, and looked 
better since they had known him.” 

I wish the Ex-service men would write 
me when they get back — instead of wait- 
ing for me to find them. 

Harry Roberts is back in the practice 
again, after four years with the O.P.A. 
office in K.C. Mo. 

I attended the first annual meeting of 
the South East Kansas Bar at Independence, 
Dec. 8th, about 65 were there. Byron Gray 
of Topeka talked on Administration Prac- 
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tce, Harold Medill took over after Byron 

through and led a question and answer 
petiod. Ted Kelly of Great Bend and Bill 
Fink of Fredonia talked on Abstracts, Titles 
and other property questions, in the eve- 
ning. 

Bill Beall and his wife from Clay Center 
were in Independence the day of the South 
East Bar meeting. Bill being there on a 
case found it convenient to stay for the 
meeting. I know the Bar enjoyed having 
both of them. 

John McCall is back at Chanute after 
two years in South America with the Army. 
John can tell some great stories about that 
country. I think he liked it very much. 

Lea Cushenbery has formed a partner- 
ship with John Bremmer at Oberlin, Kan. 
Lea has just gotten out of the Army, and 
John is kept busy with his farming, bank- 
ing interests, so, looks like a good team. 

“Pay your dues to keep your Bar Jour- 
nal complete.” — Secretary-Treasurer. 


I got a letter from Harry Coffman of 
—, mailed at Eniwetock or some such 
place written aboard ship. He reports he 
was attached to a Blimp squadron for a 
year in Intelligence, then transferred to a 
Carrier Transport squadron, where he now 
is, and doesn’t want to be. Seems all he 
does is ferry supplies, planes and troops to 
and from the West to the East and vice 
versa. The war is over, Harry wants to get 
out. He also reports Bob Schermerhorn just 
drew an assignment to Japan, he also says 
he saw Jim Porter, Morris Garvin, John 
Wall in Pearl Harbor in August, and Jack 
Jones of Topeka several times at Guam, 
Jack is starting home the first of Decem- 
ber. Harry writes quite a long description 
of the Islands, sorry I can’t reproduce the 
letter, I do gather Harry wants to get out, 
home to Lyndon and his family. 

Both Paul Stevens and Ora McClelland 
are back at Neodesha, along with a fellow 
by the name of McKinley who is a *41 
graduate, been four years in the service, 
now out, ready to take on the duties of a 


lawyer. 

There are two new boys at Fredonia, I 
haven’t met either of them yet, one is a 
local boy by the name of Lafferty, and the 
other is George Lindsay of Kansas City. I 
understand he is the son of Bob Lindsay in 
the Tax Department at Topeka. 


I understand Leo Mills is back at Yates 
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Center but I could not find him, as far as 
I know that is the only change there. 

In a letter I received from Harold Young 
of Salina he stated that Dave Ritchie had 
died, I presume within the last two weeks 
as I was in Salina the first week in Nov. 

Basil Kelsey is back at Ottawa, going 
back into the firm of Harris & Kelsey, the . 
place he left in May, 1943 to go in the 
service. Fred Harris was vacationing at 
Excelsior Springs the day I was in Ottawa. 

Neil Hambleton has opened an office in 
Olathe, I haven’t met him although I did 
talk to him on the phone one day recently. 

Harold Wayman has opened his own 
office at Independence, as far as I know 
he is alone. John O’Brien is back with his 
father in the O’Brien, McVey office. 

Bill Wertz and his wife were visiting at 
her home at Neodesha when I saw Bill 
there, he said he was out, and out from 
here on, this was on Monday, Wednesday 
he planned on being in his own office at 
Wichita. Milt Zackarias is also back, I 
understand from Bill he got home Nov. 
Ist, this puts the firm of Wertz, Heibsch 
and Zackarias in the running again. 

Joe Sheedy of Fredonia is home after 
four years and eight months in Italy and 
Africa. Judge Dennis Sheedy didn’t say so 
but I detected a note of jubilation in his 
general attitude. 

I drove in to Fort Smith, Arkansas the 
other nite, went on up to the room, a 
knock at the door and bless me if Bob 
Hudkins didn’t walk in, seems he is out of 
the navy, but been down in Texas for a 
month visiting, and now is on his way back 
to Emporia. Bob told me Sam Mellinger 
was home with a new wife; a Seattle girl, 
who evidently thought enough of Sam to 
come back to Kansas. 

Everyone is back at McPherson but 
George Lehmberg. George, I understand, 
has had as many posts and jobs as Carter 
has pills, his last post was Shore Patrol, his 
beat, the Country Club of the South Pa- 
cific, but seems someone always outranks 
him, he lost his job via that route and lost 
his Post office aboard ship because he could 
not take salt water, anyhow, he will be 
home Febr. 15th, he hopes. 

Paul Lackie is still in Japan or some- 
where in the —- sphere of influence. 

I met Claude and Junnie Chalfont at the 


hotel Bisonte one — recently in Hutch- 


inson with the two boys, we went to din- 
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ner together. I got quite a bang out of the 
two boys, other than enjoying the evening 
with the Mr. and Mrs. 

Oliver Rinehart is back at Paola after 
about three years in the Navy. I haven't 
seen him but he called the house and 
found me out as usual. I'll look him up in 
a day or two. 

Drew Hartnett is out of the Armed 
Guard, moved from Stafford to Salina, 
opened an office in the Bank of America 
Bldg., says he has gone “Big Town’”’ like. 

Jim Mize of Salina has been quarantined 
with scarlet fever for a couple of weeks, 
seems the youngsters brought it home to 
Jim. 

C. L. Clark has opened an office in the 
Campbell Bldg., in Salina, hasn’t moved in 
as yet but hopes to in a week or so. 

I went up to Belleville, Frank Spurney 
and I appraised and handled the library of 
the late John Hogin, got that fixed up. Saw 
Fred Emery, he has gotten into his new 
office, he feels settled with a new paint and 

aper job in a nice little three room suite. 
Nels Ward told me Guy was out on the 
Pacific Coast, sort of recuperating from the 
Naval duties and looking things over gen- 
erally. 

Harold Young, C. L. Clarke and myself 
appraised Dave Ritchie’s books. Dave was 
in the office until the last few weeks when 
he got so he couldn’t get down to the 
office he just died. 

Bob Jones of Hutchinson lost his mother 
about Christmas time. Our sympathy Bob. 

“Pay your dues to keep your Bar Jour- 
nal Complete.” — Secretary-Treasurer. 

Stuart Simmons of Hutchinson died New 
Year's day, about a year after he lost his 
father T. S. Simmons. 

A new man opened an office at Liberal. 
I haven’t met him but did hear through the 
mail from him recently. His name is Tea- 
garden, he | nary a good town, in a good 
state. Good luck to the newcomers. 

Bever, Dye & Mustard Tax Attorneys 
have moved to their new location in the 
First National Bank Bldg., in Wichita. 

Frank T. Forbes has opened an office at 
Burlington, he is Harold’s brother and 
Tom's ye They are all originally 
from Eureka, I haven’t met him in the new 
office yet, but have talked to him on the 
phone several times, another youngster get- 
ting out on his own. 

Joseph S. Payne is associated with Rob- 
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ertson, Boddington and Emerson in the 
Huron Bldg., in Kansas City, Kansas after 
three years in the navy. Previous to enter- 
ing the navy he was an Assistant Attorney 
General of the state of Kansas for three 
years and Appeals Referee for the Division 
of Unemployment Compensation of Kan- 
sas for one year. 

Arthur C. Hodgson was recently dis- 
charged from the navy and is back in his 
old office at Lyons. He has invited me to 
call on him and of course that will be a 
real pleasure. 

Frank Leibert is back from the service, 
been back a couple of months, has his office 
open and going. I guess all the Montgom- 
ery County bunch is back but Raymond 
Belt. Wallace Carpenter is opening up 
about Dec. 10th and Bill Burns was sup- 
posed to be back sometime before Christ- 
mas. Montgomery County must have had 
at least a dozen boys in the service. 

Justus Fugate was a Tulsa visitor early 
in December. I ran into him at the Hotel 
Mayo. 

Jim Allen of Chanute has been to St. 
Luke’s hospital in Kansas City for a couple 
of months or more, he was expected home 
about Dec. 1st as he was much improved. 
I have not seen anyone from Chanute, this 
information came from Chet Stevens of 
Independence who had had a letter from 
Burney Dunham. 

Morris Hildreth is back from the serv- 
ice and has gone in with Dick Becker, 
hence Coffeyville will have a new firm of 
Becker and Hildreth. 

Ray Kirby is also back at Coffeyville 
occupying half of a suite with Clem Hall 
in the other half. Seems Carl Ziegler got 
out of the army went back to Coffeyville, 
set up with Clem Clark, was offered a job 
with Sinclair, accepted it, and Ray moved 
in when Carl moved out. 

Perry Bishop said Barney Sheridan was 
doing a swell job of getting well, and 
hoped to be in the office before long. 
Milt Sullivant is back, makes.the firm of 
Sheridan, Bishop & Sullivant whole and 
complete once more. 

I had a very nice visit with Dick Mc- 
Dermott of Tulsa formerly of Winfield. 
Dick is back after some two years in Italy 
with Judge Advocate, he tells some inter- 
esting stories and also seems to have a 
rather different view on things Interna- 
tional than our State Dept. or our Press. 
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Being on the ground, his thinking is very 
different regarding the war torn countries 
and their oe. I was certainly glad to 
see him after 10 years. Jack Hunt of To- 
peka was with Dick in Italy. Dick had a 
lot of things to tell me about their experi- 
ences together. 

Plan to meet the lawyers back from 
their war experiences — Wichita, May 24 
and 25, 1946. 

Jay Scovel has opened up his office again 
at Independence. I saw him a minute at 
the South East Kansas Bar meet, along with 
Bill Burnes and Wallace Carpenter, as far 
as I know all have opened up and are 
ready to go. 

Charlie Rauh and Bob Gilliland of 
Hutchinson are opening an office in the 
Hoke Bldg. January 1st. I hope to see 
both the boys before they get too far ahead 
of me with a new office and partnership. 

Joe Brady of Kansas City, Kan., nom- 
inated his young partner Jack Dear for the 
City Court while he was in the service, he 
was elected, finally discharged from the 
service, he is now serving on his first term 
as City Judge of Kansas City, Kan. 

The McAnany, Van Cleve office is now 
100% again, all the junior partners are 
back. 

A boy by the name of Harry Wait from 
ay a City spent an afternoon with me, 
we figured on a place to begin on his way 
to a Law practice somewhere in Kansas. 

Willard Haynes of Kansas City, Kan., 
attended his first Executive Council meeting 
at Wichita about Dec. the 9th. They set 
the date for the spring meet at Wichita as 
the 24th and 25th of May. Willard had a 
lot of nice things to say about the Executive 
Committee personnel. 

Both martin and Max Hall are back and 
teady to resume where they left off, Martin 
at Harper and Max at Anthony. The boys 
look fine and when you talk to Riley Mac- 
Gregor about them he gets a sort of a glint 
in his right eye. 

Orin Wheat says Ray Eggleston will be 
back some time in the early summer, he is 
now in England. 

Hod Rich and Jay. Botts both told me 
that Frank Dailey would be back at Cold- 
water as County Attorney Jan. 14th. Hod 
says he is coming to Topeka Kansas Day 
and Jay Botts opines he will stay home 
and work Income Taxes. 

Ernest Vieux, a third brother of the 
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Vieux boys born and reared at Greensberg, 
has C. C. Wilson’s office at Meade. Fred 
went to Augusta and Lloyd to Atwood, 
none of the boys thought enough of 
Greensberg or Steve Church to stay there. 

Charlie Tucker was home ill at Liberal. 
Charlie Vance was running the bank when 
I saw him, and Herb Hobble was running | 
between the two Charlies. Herb just got 
out of the army and is in with the Tucker- 
Vance firm. . 

Herb Stubbs at Ulysses is looking for a 
bright young lawyer to do the general prac- 
tice, while Herb runs the Lamp Black out- 
fit, some youngster would do well with 
Herb, he is quite a guy, I know him. 

“Pay your dues to keep your Bar Jour- 
nal complete.” — Secretary-Treasurer. 

Bert Vance is in showing Judge Vance 
and Art Fleming how to practice law at 
Garden City. This, for the information of 
those who do not know, is Charlie’s baby 
brother. With Bert’s genteel manner and 
bearing and Charlie’s ready to fight ‘em 
attitude, what a team they will make — 
wow. 

Don Lang of Scott City has a new boy 
up in his town, a fellow by the name of 
Harold Lewis from Topeka, who stays in 
his office all day and half the night. These 
kind make tough competition, Don, better 
watch him. 

Russell Strobel is back with Roscoe Pet- 
erson at Larned. I got in there at noon one 
day recently and promoted myself a lunch 
date with Russell, we had a good visit. I 
learned about Manila first hand. 

Tudor Hampton is back at Great Bend 
as full of zip as ever. He got himself a 
wife and two children while he was in the 
army. Don Foss, Joe Glass and Bob Black- 
burn make up the office which I understand 
is being enlarged to run back to the alley, 
this will give them lots of length, breadth 
and some of the same thing they gave me 
when I went in to see them recently. 

Buddy Shawver is out of service and 
in with his father Karl at Paola. He re- 
marked quite casually he hoped to be of 
some help to his father. I have seen several 
hundred young lawyers start, my observa- 
tion has always been the converse, anyhow, 
I hope he goes as well as his dad has over 
the years. 

I tried to get Barney Sheridan on the 
phone at the office, the girl said he had 
not gotten down yet to steady work, or 
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words to that effect, I gleaned he was al- 
right, and went my way. 

I saw a letter from Thelma Rand, Judge 
Holdran’s Court Reporter, she said she had 
been helping Jay Scovel out in her spare 
time, apparently it didn’t take Jay long to 
need secretarial help. 

I saw Paul Ward and Norman Jeter at 
Hutchinson one night right after New 
Year's. The glint in Paul’s eye indicated 
to me he was up to no good purpose, par- 
ticularly, when Jet warned him to be care- 
ful what he said in so much as I had the 
power of the press behind me. 

Many of the lawyers know Charlie 
Holmes, he has a reputation something like 
mine, when they see Charlie coming, they 
wonder what next, anyhow, Charlie, Frank 
Carlson and I had a visit one night at 
Hutchinson. I gathered from what I heard, 
there will be one Frank Carlson a candidate 
for Governor. 

Don Hickman is home from the service, 
he took over where Bert Falconer quit in 
the new firm of Dale & Hickman at Ar- 
kansas City. 

Another new firm blooms out in Arkan- 
sas City by the name of Templar and 
Wright, Earl came home from the service a 
month or so ago to go in with George, 
and mind you, not to be outdone by Ark 
City, Winfield has a new office Janicke & 
Herlocker, Johnnie getting back to go in 
with Shed Janicke a month or so ago. 

Harold Herrick tells me Olin Scott is in 
Paris, France, not expected home any too 
soon. I learned Art Walker was en route 
home but not expected soon. 

Joe Schwinn was a Topeka visitor the 
day I worked Wellington, John Potucek 
was a Wichita visitor, Earl Taggart had 
gone home when I got around to him. I 
understand Jim Taggart is home and Bert 
Church is expected about the middle of 
January. This accounts mostly for Welling- 
ton. I saw Bob Cobean, he showed me an 
official letter announcing Ray's death on 
Okinawa, seems Ray with another officer 
was riding in a jeep, a sniper got both of 
them before they knew it. Ray leaves a 
son he has never seen, born after he left 
for the Pacific. 

Bert Falconer succeeds Judge Schuyler 
Bloss on the Bench at Winfield. Judge 
Bloss only held the place for a couple of 
months before his Bert Falconer 
told me several months ago he was going 


to ease up some. I don’t know whether 
going on the Bench accomplished that pur- 
pose, but anyhow, he is Judge of Cowley 
County District Court, good luck Bert. 

Someone told me Hoo Doo Herzer was 
opening an office at Dodge City. I haven't 
seen Hoo Doo for years, but rumor has it, 
he rented an office then couldn’t find any 
furniture. Looks to me like he hasn't 
changed much. 

I saw Ray Pierson at Burlington, he 
gave me a badge or membership in the 
Liars’ Club. The qualifications I seem to 
have but always find it difficult to secure an 
audience. The card and book of instruc- 
tions I find make no provision for this. 

Justin Hannen is moving from Burling- 
ton to Denver to make his home there and 
practice with an older attorney. I didn’t 
see him, just heard this report. 

Harold Gibson, Ed Wahl, Art Hodgson 
and Fred Woleslagel are all back at Lyons, 
makes the bar 100% returned. 

Melvin Nuss of Great Bend is back. I 
didn’t get to see him as he was in Western 
Kansas when I stopped a minute at the 
Bend. I did learn Bob Garvin has te- 
fused to run again for District Judge and 
Wayne Lamoreux has announced for the 
place. 

Jim Williams is back at Dodge City, in 
with Carl Van Riper, seems to be hitting 
the stride in good shape. 

Wm. F. Pielsticker has opened an office 
in the Union National Bank in Wichita. 
Bill got back after an absence of two years. 
All safe and sound. 

I. M. Platt has had one L of a time in 
the hospital, high blood pressure, and other 
ailments incident to that sort of thing. I 
hear he is now out of danger and . 
ready to go home, this latter I am glad 
to report. 

This is a notice to the Sedgwick 
County Bar. A great many, in fact most 
of the returned vets want to make the 
spring meeting at Wichita a “Home 

ming.” Nuff said. 

Howard Harper of Junction City was 
voted by the Chamber of Commerce the 
outstanding young man of the state for 
the year 1945. An achievement I calls it. 

Ed Curry and Dick Funk have a new 
front office in the Columbian Bldg. in 
Topeka. Both say the law business is 
splendid. 

Hall Smith has his office rearranged, 





A A. fA & CP wee wee hm SP CU le 


eS ©O =r 


HAsH 


and John Lewis, Bill Reese and Ira Burk- 
holder all have private offices. Frank Eresch 
is back, going into the city office the first 
of the month. These boys are all in To- 


ka. 
ae Addington of Topeka died of a 
heart attack on his way home November 
21st. 

Pat Malone announces the reopening of 
his office at Hays, Kansas. 

“Pay your dues to keep your Bar Jour- 
nal complete.” — Secretary-Treasurer. 

Frank Meek of Clay Center was elected 
President of the Kansas Day Club. I 
thought Frank looked happy when I saw 
him. 

Oscar Peterson of Clay Center had quite 
a siege of hospitalization, but is out now 
and back at the Probate Judge's office and 
doing much better. 

Bert Church came out of the army as 
Lt. Col. and wrote me he had gone back 
to Wellington and opened up at the old 
stand. e last time I saw Bert was in 


Kansas City. 

I saw Sylvan Bruner in Kansas City, 
Kan., one day recently, he was up in the 
Comp Court along with Simeon Webb and 


Dana Brown. Sylvan always has a wise- 
crack or two that puts a zip in the con- 
versation, always nice to see the boys from 
Pittsburg. 

A iiew by the name of Miller has 
opened an office at Chetopa, Kansas. I 
haven’t met him but hear he is from Pitts- 
burg, and incidentally, Paul Wilbert is 
back with Keller, Malcolm and Burnett at 
Pittsburg. 

Shed Janicke, John Etling, P. K. Smith 
and their wives all descended on Bart and 
Peg Griffith over Kansas Day. I under- 
stand from Bart he invited them up for 
the day, they came the Sunday before and 
left the Thursday after. Rumor also had 
it, they spent the time trying to induce 
Frank Ryan to run again for State Secre- 
tary. Seems Bart thought the little matter 
of Frank Ryan running for Secretary of 
State could be handled on the phone, little 
did he dream it would take four days of 
constant urging on the part of the sponsors. 

There was certainly a raft of lawyers in 
Topeka for Kansas Day, looks like the Bar 
made up the attendance. I met several I 
had not seen since they entered the service, 
certainly was good to see them all back 
and in civilian clothes again, Ray McCombs 
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of Ness City is the only one I can remem- 
ber who is still in uniform. 

Doc Doherty and Ray Briman are to- 
gether again in a new location in the Co- 
lumbian Bldg. I think Doc is just out of 
the service, haven’t seen him yet, but Ray 
said he was back. 

Jake Dickinson, Reggie LaBunker, Phil . 
Lewis, Ken Wilkie, Waddy Shaw, Jack 
Jones and one or two others I think are 
back but Hal Davis is in Pearl Harbor yet. 
This: for the Topeka Bar. 

Someone told 1 me Jeff Robertson is still 
in Germany and may be for another 90 
days. Jeff is late getting back. 

Clyde Rodkey of Manhattan burned out 
just before Xmas, I understand he didn’t 
even save a blotter, and his insurance lapsed 
a few days before the fire. Some guys get 
all the breaks. 

Prof. P. W. Veisselman of Lawrence is 
very ill and has had to abandon all classes 
for the present. Hope he gets to going 
again soon. 

George Donaldson is back at Chanute 
after some three years in the Navy, has his 
office open and seems to be going again. 

Joe Balch is in Chicago being separated 
from Uncle Sam as this is written early in 
January, I think Joe maintained his office 
while he was away, he is going back in 
the same place in Chanute. 

Luke Chapin writes me from the Olathe 
air base saying he hopes to get loose within 
the next 60 days, then he will decide what 
he should do, as this is written he is unde- 
cided. 

J. D. Conderman has written me he in- 
tends to open an office in Iola. I haven't 
seen him, but went to Iola for that purpose 
and found him in Iowa on a 10-day vaca- 
tion. 

Mitch Bushey is back at Iola, goes in as 
County Attorney, Spencer Gard resigning 
from the post to let Mitch take over. 

Gene Combs has entered the practice 
again, after coming out of service, with 
Fred Aley and Henry Martz in the Beacon 
Bldg., at Wichita. 

Bill Tinker has been taken into the Por- 
ter McDonald firm in Wichita, Bill was in 
the Navy, came back about a year ago. 

Ray Elder of Wichita died Dec. 17th, I 
received a letter from Ike Stearns telling 
about his death but didn’t give the par- 
ticulars. 

K. V. Moses wrote me from Manhattan, 
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it may be he has opened an office there but 
he did not say, and I haven't seen him yet. 

“Pay your dues to keep your Bar Jour- 
nal complete.” — Secretary-Treasurer. 

There are so many youngsters opening 
up offices I am not sure I can remember 
them all, if don’t get them all in this col- 
umn it is because they do not write me. I 
get more help from Judge J. C. Ruppen- 
thal at Russell than from all the rest of the 
Bar put together. He has sent me a bunch 
of clippings for this issue, and incidentally, 
he writes me that Phillip L. Ruppenthal, 
his ve t son, is prosecuting the Japs 
in Manilla, has taken part in many of the 
trials in progress there now. I started in 
this item to tell about the younger men 
coming home and getting into the practice, 
Joe Menzie is back at Manhattan, his home, 
I don’t think Joe had an office there before. 
Ken Moses is opening at Manhattan, Shir- 
ley N. Rogers at Meade, J. Logan Shuss is 
looking for a place to open, he wrote me 
from Larned. Several dozen others I have 
seen or heard from, just can’t remember 
them all. The following items are taken 
from the clippings: 

NORTON — William R. Ryan, county 
attorney, and Keith Sebelius, son of a pio- 
neer family, and recently out of the serv- 
ice, have formed a law partnership here. 

HAYS — Fredolin Wasinger, recently 
out of service, is opening a law office here, 
but to date has encountered the same difh- 
culty of many other returning veterans — 
inability to find living quarters for his 
family. 

TOPEKA, Dec. 14. (AP) — Ralph W. 
Graham, 64, court reporter for the first 
division of the Shawnee county district 
court, died yesterday at his home follow- 
ing a heart attack. Graham was the second 
Shawnee district court reporter to die this 
week of a heart attack. Wesley Wills, 63, 
Judge Paul Heinz’s reporter, died Tuesday. 

IOLA, Jan. 14 (AP) —Spencer A. 
Gard, Allen county attorney, resigned to- 
day effective February 1, and District 
Judge Wallace H. Anderson ne for- 
mer County Attorney Mitchell Bushey to 
fill out the unexpired term. 

Gard was appointed to fill in Bushey’s 
unexpired term when the latter entered the 
Army in 1943 after serving two years in 
that position. While in the office, Gard 
was elected to the position. Gard said he 
is resigning to resume his private practice. 


MINNEAPOLIS — V. R. Moen, te- 
cently discharged from service, has joined 
with F. D. Boyce in a new local jaw firm. 
Boyce has been practicing law in this county 
50 years. Meon, practicing 10 years before 
entering service, is an Iowa U law grad- 
uate. 

KANSAS CITY, Jan. 11 (AP) — 
George Henry West, 52, former United 
States district attorney for Kansas, died 
in an ambulance as he was being driven 
to a hospital last night, following a dia- 
betic attack. 

TOPEKA, Jan. — Lt. Cmdr. Robert T. 
Price, member of the firm of Casey, Price 
& Mills, has returned to Topeka to resume 
his law practice after three years in the 
Navy. 

GREAT BEND, Jan. 7 (AP) — Wayne 
H. Lamoreaux, city attorney since 1933, has 
announced he will be a Republican candi- 
date for judge of the 20th judicial district. 
Judge Robert Garvin, who now holds the 
post, will retire at the end of his present 
term. 

BURLINGAME, Dec. 29 (AP) — Rich- 
ard C. Hepworth, 59,. prominent lawyer 
and Democratic leader, died at his home 
yesterday following a heart attack. A grad- 
uate of the University of Kansas, Hep- 
worth was former superintendent of schools 
at Logan, Kan., and was a delegate to state 
and national Democratic conventions. 

HOWARD, Dec. 19 (AP) — Judge 
Allison T. Ayres, 80, who served as jud 
of the first division of the Thirteenth judi- 
cial district for 12 terms, died at his home 
Tuesday after a short illness. 

Judge Ayres, a member of the Kansas 
bar for nearly 60 years, retired in 1943. 

PORTLAND, ORE., Aug. 30 (AP) — 
Mrs. Lucy Mason, 57, widow of Justice 
Henry F. Mason of the Kansas supreme 
court, was found dead last night in her 
rooms in a hotel with two bullet wounds 
from a small caliber revolver. 

NEODESHA, Feb. 1 (AP) — Leroy 
Bradfield announced today he had resigned 
as judge of the seventh judicial district 
comprising Neosho and Wilson counties, 
effective February 11. 

SALINA, Oct. 25 — Mrs. Myrtle Smith, 
wife of District Judge Roy A. Smith, died 
this afternoon at 1 at Asbury hospital. 
She underwent a major operation there 
about five weeks ago. 

KANSAS CITY, Dec. 1945 — The te- 
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cent appointment of Arthur J. Mellott to 
the federal bench recalled to Edward D. 
Ellison, acting dean of the local school of 
law, that the last four United States district 
judges appointed in the states of Missouri, 
Kansas and Oklahoma were all graduates 
of the Kansas City School of Law, now the 
University of Kansas City School of Law. 

Those appointed by President Roosevelt 
were Judge Rubey M. Hulen, of the class 
of 1915, for the eastern district of Mis- 
souri; Judge Albert A. Ridge, of the class 
of 1925, for the western district of Mis- 
souri, and Judge Bower Broaddus, of the 
class of 1910, for the district of Oklahoma. 
Now President Truman has appointed 
Judge Mellott of the class of 1917 for the 
district of Kansas. 

Reese H. Robraher is opening an office 
at Burlington. He is a 1945 graduate of 
Washburn — one boy who went back home 
to practice. 

Clay Carper is again in the old stand at 
Eureka. He tells me he opened October 1. 
] just found time to drop in on him at this 
late date. 

Three of the former EI Dorado boys I 
hear are home — Sol Linderbaum, Charlie 
Heilman, and Bob Toliaferro — as far as I 
know all are in the practice again. 

Carl Bauman of Wichita was stricken 
in the court room one day recently and 
died shortly thereafter. Mack Bryant is in 
the place as Assistant County Attorney left 
vacant by Carl’s death. 

Grey Dresie is back at Wichita with an 
office in the Brown Building after about 3 
years with Uncle Sam. 

John Blood and Zim Zimmerman, law 
partners, have established a new precedent 
in the manner of running an office. John 
is on the fifth floor and Zim on the tenth 
floor of the Schweiter Building. Bill Wertz 
and Milt Zacharias coming home dislodged 
John and Zim; being unable to find offices 
together, they practice law apart. If you 
know what I mean. 

Looks like the ex-service men banded 
together in Wichita to the end that they 
received preferred consideration on ap- 
pis jobs. Lew Hasty succeeds Carl 

avis as County Councilor. Gene Coombs 
takes over one of the Assistant City Attor- 
neyships. At this writing, Fred Aley, City 
Attorney, has but one deputy. Rod Mayall 
is out on sick leave. 

Paul Schmidt is back in the Schweiter 


201 


Building at Wichita after an absence of 
four years in the Army. 

Dick Jones is back in the Hershberger- 
Patterson & Hook firm at Wichita after an 
absence of the war duration. 

Adams & Jones have a new man in the 
office — W. I. Robinson by name, formerly 
of Tulsa, now a Wichita resident and a 
member of the Kansas Bar. 

Arnold Todd has a couple men in with 
him. D. M. Foley, late of Fairfax, Okla- 
homa, and Lael Alkire —a Topeka boy I 
think —all in the Fourth National Bank 
at Wichita. 

Judge Wendell Ready has been laid u 
with an infected knee — so Goodie Good- 
win told me. Goodie expected the jud 
to be ready to try a case about the middle 
of February. 

Ellis Beaver is on a vacation trip down 
in old Mexico — Jim Dye told me about 
the trip, I haven’t seen Ellis. 

Charlie Garrison of Garnett died very 
suddenly with a heart attack about January 
15. I didn’t learn the date, in fact I did 
not know of it until his son wrote me about 
disposing of the books. I know the Bar 
will all extend their regrets. 

Harry Miller and Bob Finley are form- 
ing a partnership for the general practice 
of law at Hiawatha. 

Chet Ingels just got his office open after 
four years with the Army. He has a very 
nice two-room suite in Hiawatha. 

Dick Shaw is also back at Hiawatha. 
Dick is handling the returned Vets’ Ad- 
ministration. 

Walker Means has a former Oklahoma 
lawyer in with him. I didn’t meet him, 
but someone told me he had recently 
come up from Oklahoma. I know an- 
other large and varied group who would 
do better in Kansas than in Oklahoma. 

Dick Stevens has divided his time be- 
tween the Sun Flower Ordinance and his 
office at Lawrence, three days in each place. 
I told Dick he reminded me of the fellow 


in a hurry who hired two cabs and ran 
between them. 
Bob Oyler is back in Lawrence, going 


back as County Attorney. Frank Gray 
went back as Probate Sales Don Hultz 
has a new boy in with him, Jim Postma, 
by name, good looking boy. Seems to like 
the little girl in the County Attorney's 
office pretty well or perhaps I misjudged. 
I could see no other reason why he should 
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go so early and stay so long at the Court 
House. 

C. C. Stewart has an office force of good 
looking ladies at his beck and call. I don’t 
know I wasn’t around long, but I did no- 
tice they did the work and he the visiting. 
In fact he visits so enthusiastically I never 
did get much chance to talk to the girls. 
He did say, however, they alternated at 
lunch, and the office was open throughout 
the noon hour. When he goes out, I'll 
drop in. 

Bill Hyatt has opened an office over on 
the Missouri side. 

Joe McDowell, Connie and Harry Miller 
are back with Carl Rice in the Huron 
Building, Kansas City, Kansas. 

Bill Drenon told me Otto Ziglermeyer 
was home with a stomach ailment. Charlie 
Lowder still doing duty for the Army 
makes housekeeping alone a tedious affair. 

Willard Haynes has enlarged his office 
in the Brotherhood Building at Kansas 
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City, Kansas, now that Tote Carson has 
come home to share it with him. 

A boy by the name of Randall has 
opened an office at Lawrence. He had an 
office at Chetopa before he went into serv- 
ice, coming out he went in with Oscar 
Lane at Lawrence. I don’t think I know 
Randall; I must meet him. 

I went gunning for George Powers the 
other day at Wichita, but I didn’t find 
him. I meant to tell George what I think 
he should do for the Bar in the way of a 
show. It is always nice of George; he lets 
me blow my top, then he proceeds to put 
on the show. Maybe better that way when 
I stop and reflect a moment; the different 
attempts he makes always goes big and 
brings them back. 

John Rugh of Abilene is home after 
five years in the Army, some little of the 
time in Germany. He has opened an office 
and is ready to take on the old clients once 
again. 


RECENT ADDITIONS TO THE STATE LIBRARY 


American Law Institute. Restatement of .. . 
property. Vols. 4 & 5. Am. Law Institute 
Publishers, 1944. 

Anderson, William S$. Cumulative supplement 
to Couch’s Cyclopedia of insurance law. 
3 v. Lawyer's Co-op. Pub. Co., 1945. 

Cohen, Felix S. Handbook of federal Indian 
law. U. S. Gov't. Print. Off., 1945. 

Cyclopedia of federal procedure. 2d ed. 12 v. 
Callaghan & Co., 1943. (1943 pocket sup- 
plements) . 

Fixel, Rowland W. The law of aviation. 
2d ed. Michie Co., 1945. 

Fraenkel, Ernst. Military occupation and the 
rule of law. Occupation government in the 
Rhineland, 1918-1923. Oxford Univ. Press, 
1944, 

Graske, Theodore W. War contract claims. 
(Issued as Vol. 9 of Williston on Contracts, 
rev. ed.) Baker, Voorhis & Co., 1945. 

Hyde, Charles C. International law. 2d rev. ed. 
3 v. Little, Brown & Co., 1945. 
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Paton’s Digest of Legal Opinions (on _bank- 
ing). Supplement. Ed. and comp. by the 
American Bankers’ Assn., 1945. 

Revised Statutes of Nebraska, 1943. 4 v. Rev. 
and ed. by . . . 1943 Statute Commission. 
(c. 1944) 

Rhyne, Charles S., ed. Municipalities and the 
law in action. 1945 ed. National Institute 
of Municipal Law Officers, 1945. 

U. S. Selective Service System. Handbook. Vet- 
erans’ assistance program. Gov't. Print. Off., 
1945. 

Warren, Oscar L. Schouler divorce manual. 
Banks & Co., 1944. (1945 pocket supple- 
ment). 

West Virginia Code of 1943. Michie Co., 
1943. 

Winfield, P. H. Law of tort. 2d ed. Sweet 
& Maxwell, Ltd., 1943. 

(Books may be borrowed from the Library 
for limited periods of time.) 
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NEW MEMBERS FOR THE BAR ASSOCIATION OF THE STATE 
OF KANSAS ARE ALWAYS WELCOME. NOW IS THE TIME TO JOIN! 
GET IN TOUCH WITH THE SECRETARY. 
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Conducted by 


GROVER PIERPONT 
of the 18th Judicial District 

















While the worst dust storm in a dozen years 
rages may be a good time to try and gather 
some thoughts for a Chat. 

* 


On the desk is another copy of a pocketeria, 
that most popular method of publication for 
those who like to carry their reading matter in 
their pockets. This is a good one, Case and 
Comment, with many fine articles as well as a 
new policy. 

* 

What is Kansas going to do with its divorce, 
child, family, juvenile delinquent, parent delin- 
quent problems. It must be manifest to every 
lawyer who gives the matter a thought, that we 
are sadly lacking in something. Is there any 
solution other than gathering the ‘entire family 
problem into one court with personnel and 
equipment to handle? Or és this a solution? In 
an editorial in the Wichita Eagle in answer to a 
suggestion for a court of domestic relations 
which I made, this paper suggested it was an 
idea worth trying. 


We know the District courts are not equipped 
to handle the problem and many of the judges 
would not want to attempt it if they were. 
Divorce, delinquency of child and parent, all 
things concerning a family are more easily 
cated for by an authority having full power 
and jurisdiction. That means not only a judge, 
but attaches able to help seek out and solve 
the problems, persons who not only have the 
know how but the desire to do. Not new fan- 
gled ideas but solid, old fashioned understand- 
ing and readiness to improve upon and use 
new ideas. 

*% 


It would be useless to dwell on this subject 
for certainly lawyers must be alive to the gross 
inadequacy of the present set-up. Results speak. 
So if in doubt look up some statistics on what 


is happening to the American family and Amer- 
ican youth. 
* 

Not so long ago this column lamented with 
much lamentation the so many petitions et 
cetera under the new probate code. Judge Rup- 
penthal in that direct way he has of telling one 
off says, “I found 87 cases had been begun in 
the calendar year. **** In 45 cases only one 
petition was filed despite the code, despite the 
liberality or ambeguity or inexactitude that 
‘every application . . . . shall be by petition’.” I 
stand corrected, Judge. From further investiga- 
tion I am inclined to think the new code is 
being used about as the old one was in most 
places. Our trouble here may be, that we have 
to look sharp for we have Judge Bartlett right 
with us. And by the way he is bringing his work 
on Probate Law up to date. He is a constant 
student as well as an authority. 

s* 

Also we made mention of taxes as a real 
issue of the future. Nobody said a word that 
could be used. The Governor said one cent 
more on gasoline. Why wouldn't it be a good 
idea for states to co-operate with the federal 
government and where there is a federal tax 
do away with the state tax. First of all there is 
that state income tax law which was to reduce 
taxes in Kansas. The only text book we need at 
this time on taxes is to be found in our neighbor 
state, Nebraska. 

* 

Candidates will prate and orate on what they 
will do about taxes but like the weather nobody 
will do anything about it. 

bf 

As has been well said a political platform is 
like the platform on the coach of a train — just 
a good way to get into the coach, i.e. the gov- 
ernor’s chair. But wait until the tax begins to 
pinch and dig into the after-the-war income and 
liberty of the country is not at stake. 
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Over the radio the other evening a distin- 
guished speaker predicted that within two or 
three years a pair of shoes would cost $2,590. 
How many lawyers will wear shoes at the pres- 
ent fees for services? Of course the answer is, 
“It must not be.” 

bg 

With all due regard for Judge Pope, (see 
Case and Comment for Jan.-Feb. p. 58) I am 
inclined to believe his questions are just a little 
too much for the average juror. His idea is 


good. 
* 


Most jurors want to be fair. Why in Sedgwick 
county a jury recently convicted a man on a 
liquor charge although as reported only two of 
the twelve were in favor of the present prohibi- 
tory laws. Too often, of course, jurors bring 
into their discussion personal experiences in no 
wise connected with the issues. But they are 
human and must judge somewhat by their ex- 
perience even though it may not be “general 
knowledge.” 

* 

Wonder what is the worst thing about trial 
practice and the most easily remedied. In a dis- 
cussion with Paul Kitch on a bus, the best place 
to talk these days, he lamented the fact that loss 
of time and delays consumed so much effort. 
Well can’t the judge and the lawyer eliminate 
most of that? 

* 

Yesterday it was my privilege to spend a 
short while with a very prominent minister- 
preacher. This man is just turning fifty. In the 
midst of a great work he was halted by ulcers 
of the digestive tract and now as he said, just 
when he should be able to do the greatest work 
of his career and in the years of his life for 
which he has been preparing, he is curbed by 
necessities of relaxation, avoidance of nervous 
strain, careful diet. 

b 
What I have said about this preacher may be 


* 
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as readily said of two or three lawyers now in 
mind. I ate with a growing young lawyer today 
who scarcely had time to gulp down his lunch 
and rush back to his office. For what? Some. 
body thought he was in a hurry. Of course he 
will probably come back a half day after he 
HAD to have the papers ready. There isn’t much 
use to say anything. Surely the courts are not 
rushing the lawyers. It’s business, most likely. 
* 


If one says anything this middle aged lawyer, 
who may most any time hang up his equipment, 
lay aside his working tools, will likely answer, 
“But I have lived and done as much as most 
men at seventy.” So what? Is that any reason 
why society should be denied the counsel and 
guidance which only he is prepared to give be- 
cause he has lived too hard and too inconsider- 
ately of himself. “Well, it’s my life. I can do 
as I please with it.” No it isn’t all his life. 
Others contributed. Without those who had gone 
before he could have done little. His associates 
helped also. It’s partly their life, too. And 
then perhaps this man or these men have not 
fully realized their ambitions. They might 
have if 

* 

Now the telephone rang. “Just a minute 
please, Mr. would like to speak to you.” 
Tick-tick-tick-forty-four seconds and then, “Mr. 

will speak to you now.” “Hello.” 
“Yes.” “I wonder if you could drop over and 
see me for a few minutes.” 

Isn't it grand to lift the receiver “Hello.” 
And the answer, “This you, Grover?’ ‘Say 
this is Bill, etc.’’ Something homey, something 
personal, something you like and a telephone 
becomes an instrument of gladness instead of 
a. metallic mechanism. 

* 


Well the sun has peeked out through the 
dust. It was bound to be, for this is Kansas, 
1946. And that’s all for this time. 


+ 





ADVERTISING 


Your Argument 


is more convincing 
with a well- 
prepared brief 


Your Brief 
is easier to prepare 
when you use the 


“Life-Time” 


Kansas Digest 


(West Key Number System) 


Covers every point of every case — earliest to date 
including even those Federal and U. S. Supreme Court 
cases originating in your state—all are assembled here 
under an easy-to-find, nationally-used arrangement. 


Makes Briefing almost a Pleasure! 


VERNON LAW BOOK CO. WEST PUBLISHING CO. 
Kansas City 13, Mo. . St. Paul 2, Minn. 
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Now — it’s just a penny in a piggy 
bank. But soon his piggy will be 
full. Then the pennies will be taken 
to a real savings bank. 

The bank will put his pennies 
to work. Some of these pennies 
almost certainly will be invested in 
electric utility securities. Banks pre- 
fer these securities because sound 
business management has made 
them a dependable investment — as 
dependable as electric service itself. 


So, the little boy has a personal 
stake in the electric power industry. 
Practically every American has— 
millions as direct stockholders, 
other millions as savings bank de- 
positors and life insurance owners. 

This is the American economic 
system. It’s called capitalism. It’s a 
good system. It helped make Amer- 
ica great. And it will continue to 
open doors of opportunity for all lit- 
tle boys and girls with piggy banks. 


Hear NELSON EDDY in “THE ELECTRIC HOUR” with Robert 
Armbruster’s Orchestra. Sundays, 3:30 P.M. CST, CBS Network ¢ 


ah , 
Mansisis @ LECIG COMPANY 483 
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Do You Want... 


to save 90% of the time spent in finding law? 
to save 98% of the time spent in reading law? 
to increase your working output? 


to become more valuable to yourself and your 
community? 





Here Is How It Can Be Done 


Use AMERICAN LAW REPORTS, annotated 


* A.L.R,, by reason of the fact that the annotations give you a com- 
plete picture of the case law, will quickly disclose the exact cases 
you are looking for. 


* A.L.R. is well known for its astonishing accuracy in presenting 
the real holding of the cases. 


* A.L.R., with its over 15,000 exhaustive treatments of legal ques- 
tions, has information of value on the many questions in your 
practice. 


* The daily use of A.L.R. will broaden your knowledge as well 
as give you more time for community activities. 


* Satisfy these legal wants. If you do not now subscribe to A.L.R., 
write for full information today. 
THE LAWYERS CO-OPERATIVE PUBLISHING COMPANY 
Bochester 3, New York 


BANCROFT-WHITNEY COMPANY 
San Francisco 1, California 
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Are Your Statutes «« e 
Up To Date? 


All the Amendments, Additions, 
Repeals, etc. 


To your current compilations of 
Statutes, Codes and Laws 


By subsequent sessions of the leg- 
islative bodies 


For all State and Federal Stat- 
utes— 


As well as citations and construc- 
tions by the State and Federal 
Courts— 


Appear in the current issues of 
Shepard’s Citations. 


—@— 


These are only a few of the many invaluable cita- 
tion features appearing in the Shepard Bound Edi- 
tions and the Cumulative Suvplement Services 
which keep each edition Up To Date. 


Shepard’s Citations 
The Frank Shepard Company 


111 Eighth Avenue 
New York 11, N. Y. 


Copyright, 1945, by The Frank Shepard Company 
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Co-operation pays on your 




















You and your party-line neighbors reap divi- 
dends in better telephone service when you: 


make your calls brief ... space your calls... 
replace the receiver properly when of 
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OF GOOD TASTE 


“When in Wichita 
make the Lassen 
Your Headquarters” 


Famous for fine food. ee | 
Featuring the Coffee Shop Manager 


TWHH 
mi ii ai ne 


How under SCHIMMEL Direc 
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Wichita’s Headquarters 


— For — 


MEMBERS OF BAR ASSOCIATION 
AND FRIENDS 


Features that Prove the Allis Was 
“Built for You to Enjoy’’ 


@ Kansas’ Tallest Building 

@ 350 Fire-Proof Rooms 

@ 11 Floors Air-Conditioned 
@ Ceiling Fans in Every Room 
@ Two-Channel Radio 

@ Circulating Ice Water 

@ Complete Electrical Outlets 
@ Showers Over All Baths 

@ Bed Reading Lamps 

@ Complete Banquet Facilities 
@ Beauty and Barber Shop 

@ Kit Kat Coffee Shop and Pup Lunch 





IT COSTS NO MORE TO STAY AT THE BEST 


TkeALLI S A FRIENDLY HOTEL 





Barney L. Allis, President Frank L. Ripple, Manager 
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Ippearance is Mora 


KNOX HATS ARROW SHIRTS 


ae HE Place To Go For The 
Brands You Know! 


AS 


CLOTHING COMPANY 
HART-SCHAFFNER-MARX TOPEKA, KANSAS HICKEY-FREEMAN CLOTHES 





Speaking of Teusts... 


One of the most important decisions your client will make 
concerns the choice of an Executor and Trustee. The Central 
Trust Company offers you and your client experienced serv- 
ice and full co-operation. Our complete facilities insure 
prompt, efficient, and economical service in all fiduciary 
duties. For individuals we serve as Executor, Administrator, 
Guardian, Conservator, Trustee or Agent. For Corporations 
we serve as Registrar and Transfer Agent of stocks and as 
Fiscal Agent in widely varying capacities. 


Invested Capital Over $700,000.00 


THE CENTRAL TRUST COMPANY 


Affiliated with The (Central National “Bank 


J. E. MERRIAM TOPEKA PERRY PITCHER 
President Trust Officer 











The Latchstring Is Always Out! 


You'll find a real welcome and f 
at the Jayhawk; Topeka’ pre and genaie Ls ess awaits you 


* 300 Modern attractive * Convenient, E: to find 
rooms Location i 


* Air Conditioned Coffee °* Reasonable, moderate rates 
shop end Dining Room * Complete Banquet and Ball 


* Garage and Theatre in Room Facilities — Roof 
connection Garden 


HOTEL JAYHAWK TOPEKA 














